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COMMENTARIES
O N T H E

LAWS OF ENGLAND.

Book the fourth.

Of public wrongs.

Chapter the first.

Of the nature of CRIMES; and

THEIR PUNISHMENT.

WE are now arrived at the fourth and laft branch

of thcfe commentaries ; which treats of public

wrongs^ or crimes and mifdemefnors. For we
may remember that, in the beginning of the

preceding volume ^, wrongs were divided into two forts or

fpecies ; the one private, and the other public. Private

wrongs, which are frequently termed civil injuries, were the

fubje£l of that entire book : we are now therefore, laftly, to

proceed to the confideration of public wrongs, or crimes and

mifdemefnors ; with the means of their prevention and pu-

nifhment. In the purfuit of which fubje£l I fhall confider,

in the firft place, the general naturq of crimes and punifti-

ments j fecondly, the perfons capable of committing crimes j

a Book III. ch. i.

Vol. IV. A thirdly.
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thirdly, their feveral degrees of guilt, as principals or accef-

fories j fourthly, the feveral fpecies of crimes, with the pu-

nifhment annexed to each by the laws of England ; fifthly,

the means of preventing their perpetration j and, fixthly, the

method of inflifting thofe punifliments, which the law ha»

annexfed to each feveral crime and miftiemefnor.

First, as to the general nature of crimes and their pu-

nlfhment : the difcuffion and admeafurement of which forms

in every country the code of criminal law ; or, as it is more

ufually denominated with us in England, the dodrine of

the pleas of the crown : fo called, becaufe the king, in whom
centers the majefty of the whole community, is fuppofed by

the law to be the perfon injured by every infradlion of the

public rights belonging to that community, and is therefore

in all cafes the proper profecutor for every public offence ''.

The knowlege of this branch of jurifprudence, which

tea&hes the nature, extent, and degrees of every crime, and

idjufts to it it's adequate and neceffary penalty, is of the

utmoft importance to every individual in the ftate. For (as

a very great mafter of the crown law' has obferved upon a

fimilar occafion) no rank or elevation in life, no uprightnefs

of heart, no prudence or circumfpcdlion of conduct, fliould

tempt a man to conclude, that he may not at fome time or

other be deeply interefted in thefe refearches. The infirmi-

ties of the beft among us, the vices and ungovernable paf-

fions of others, the inftability of all human affairs, and the

numberlefs unforefeen events, which the compafs of a day

may bring forth, will teach us (upon a moment's refledtion)

that to know with prccifion what the laws of our country

have forbidden, and the deplorable confequences to whicb a

wilful difobedience may expofe us, is a matter of univerfal

concern.

In proportion to the importance of the criminal law, ought

alfo to be the care and attention of the legiflature in properly

h SceVcJ. I. p. zCi. c Sir Michael Fofter. pref. to rep.

forming
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forming and enforcing it. It ihould be founded apon prin-

ciples that are permanent, uniform, and univerfal ; and al-

ways conformable to the dictates of truth and juftice, the

feelings of humanity, and the indelible rights of mankind :

though it fometimes (provided there be no tranfgrellion of

thefe eternal boundaries) may be modified, narrowed, or en-

larged, according to the local or occafional neceilities of the

ftate which it is meant to govern. And yet, either from a

want of attention to thefe principles in the firft conco<Slion

of the laws, and adopting in their ftead the impetuous dic-

tates of avarice, ambition, and revenge ; from retaining the

difcordant political regulations, which fucceffive conquerors

or faftions have eftablifhed, in the various revolutions of go-

vernment j from giving a lafting efficacy to fandtions that

were intended to be temporary, and made (as lord Bacon

exprefles it) merely upon the fpur of the occafion ; or from,

laftly, too haftily employing fuch means as are greatly dif-

proportionate to their end, in order to check the progrefs of

fome very prevalent offence ; from fome, or from all, of

thefe caufes it hath happened, that the criminal law is in

every country of Europe more rude and imperfedl than the

civil. I {hall not here enter into any minute enquiries con-

cerning the local conftitutions of other nations ; the inhu-

manity and miftaken policy of which have been fufficiently

pointed out by ingenious writers of their own **. But even

with us in England, where our crown-law is with juftice

fuppofed to be more nearly advanced to perfe(5iion ; where

crimes are more accurately defined, and penalties lefs uncer-

tain and arbitrary j where all our accufations are public, and

our trials in the face of the world ; where torture is unknown,

and every delinquent is judged by fuch of his equals, againft

whom he can form no exception nor even a perfonal diflike;

—eren here we fhall occafionally find room to remark fome

particulars, that feem to want revifion and amendment.

Thefe have chiefly arifen from too fcrupulous an adherence

to fome rules of the antient common law, when the reafons

have ceafed upon which thofe rules were founded j from not

•i Baron Montefquieu, marquis Beccaria, ^e,

A 2 repeal-
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repealing iuch of the old penal laws as are either obfoletc or

abfurd j and from too little care and attention in framing

and palling new ones. The ena£ling of penalties, to which

a whole nation fliall be fubjeft, ought not to be left as a

matter of indifference to the paflions or interefts of a fewj

wh^ upon temporary motives may prefer or fupport fuch a

bill i but be calmly and maturely confidered by perfons

who know what piovifions the laws have already made to re-

medy the mifchief complained of, who can from experience

forefee the probable confequences of thofe which are now
propofed, and who will judge without paffion or prejudice

how adequate they arc to the evil. It is never ufual in the

houfe of peers even to read a private bill, which may afFe£l

the property of an individual, without firft referring it to fomc

of the learned judges, and hearing their report thereon •.

And furely equal precaution is neceffary, when laws arc to

be eftablifhed, which may afFedl: the property, the liberty,

and perhaps even the lives, of thoufands. Had fuch a refe-

ruice taken place, it is impoflible that in the eighteenth cen-

tury it could ever have been made a capital crime, to break

down (however malicioufly) the mound of a fifhpond, where-

by any fifh fhall efcape ; or to cut down a cherry tree in an

ci chard ^ Were even a committee appointed but once in an

hundred years to revife the criminal law, it could not have

continued to this hour a felony without benefit of clergy, to

be feen for one month in the company of perfons who call

themfelves, or are called, Egyptians 8.

It is true, that thefe outrageous penalties, being feldora

or never inflided, are hardly known to be law by the public

:

but that rather aggravates the mifchief, by laying a fnare for

the unwary. Yet they cannot but occur to the obfervation

of any one, who hath undertaken the tafk of examining the

great outlines of the Englifh law, and tracing them up to

their principles: and it is the duty of fuch a one to hint them

«• See Vol. II. p. 345. g Stat. 5 Eliz. c. 20.
' itat. 9GC0. 1.c.ai. 31 Get, II. c. 42,

with
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with decency to thofe, whofe abilities and ftations enable

them to apply the remedy. Having therefore premlfed this

apology for fome of the enfuing remarks, which might other-

wife feem to favour of arrogance, I proceed now to confider

(in the firft place) the general nature of crimes.

I. A CRIME, or mifdemefnor, is an a£l committed, or

omitted, in violation of a public law, either forbidding or

commanding it. This general definition comprehends both

crimes and mifdemefnors ; which, properly fpeaking, are

mere fynonymous terms: though,, in common ufage, the

word " crimes" is made to denote fuch ofFences. as are of a

deeper and more atrocious dye; while fmalkr faults, and

omiffions of lefs confequence, are comprized under the

gentler name of " mifdemefnors" only.

The diftin£lion of public wrongs from private, of crimes

and mifdemefnors from civil injuries, feems principally to

confift in this : that private wrongs, or civil injuries^ are an

infringement or privation of the civil rights which belong to

individuals, confidered merely as individuals j public wrongs,

or crimes and mifdemefnors, are a breach and violation of

the public rights and duties, due to the whole community,

confidered as a community, in it's focial aggregate capacity.

As if I detain a field from another man, to which the law

has given him a right, this is a civil injury, and not a

crime ; for here only the right of an individual is con»

cerned, and it is immaterial to the public, which of us

is in pofleffion of the land : but treafon, murder, and

robbery are properly ranked among crimes ; fince, be-

fides the injury done to individuals, they ftrike at the

very being of fociety j which cannot pofllbly fubfifl,

where adlions of this fort are fufFered to efcape with

impunity.

In all cafes the crime includes an injury: every public

offence is alfo a private wrong, and fomewhat more ; it af-

fsdts the individual, and it likewife afFeds the community.

A 3 Thus
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Thus treafon in imagining the king's d^ath involves in it

confpiracy againft an individual, which is alfo a civil in-

jury : but as this fpecies of treafon in it's confequences prin-

cipally tends to the diflblution of government, and the de-

ftru6lion thereby of the order and peace of fociety, this de-

nominates it a crime of the higheft magnitude. Murder

is an injury to the life of an individual j but the law of

fociety confiders principally the lofs which the ftate fuftains

by being deprived of a member, and the pernicious example

thereby fet, for others to do the like. Robbery may be

confidered in the fame view : it is an injury to private pro-

perty ; but, were that all, a civil fatisfa6lion in damages

might atone for it: the public mifchief is the thing, for the

prevention of which our laws have made it a capital offence.

In thefe grofs and atrocious injuries the private wrong is

fwallowed up in the public ; we feldom hear any mention

made of fatisfaclion to the individual j the fatisfa6lioH to the

community being fo very great. And indeed, as the public

crime is not otherwife avenged than by forfeiture of life and

property, it is impoffible afterwards to make any reparation

for the private wrong: which can only be had from the body

or goods of the aggrefTor. But there arc crimes of an

inferior nature, in which the public punifhment is not fo

fevere, but it affords room for a private compenfaiion alfo :

and herein the diflinciion of crimes from civil injuries is

very apparent. For inftance j in the cafe of battery, or

beating another, the aggreffor may be indidted for this at

the fuit of the king, for difturbing the public peace, and

be punifhed criminally by fine and imprifonment : and the

party beaten may alfo have his private remedy by action

oftrefpafs for the injury, which he in particular fuftains,

and recover a civil fatisfaftion in damages. So alfo, in

cafe of a public nufance, as digging a ditch acrofs a

highway, this is punifhable by indidlmcnt, as a com-
mon offence to the whole kingdom and all his majef-

ty's fubje6ls : but if any individual fuftains any fpecial

damage thereby, as laming his horfe, breaking his car-

riage, or the like, the offender may be compelled to make

ample
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•ample fatirfa<Sion, as well for the private injury, 36 for the

public wrong.

Upon the whole we may obferve, that in taking cogni-

sance of all wrongs, or unlawful a<5ts, the law has a double

view : viz. not only to redrefs the party injured, by either

reftoring to him his right, if poflible ; or by giving him an

equivalent ; the manner of doing which was the objecSt of

our inquiries in the preceding book of thcfe commenta-

ries : but alfo to fecure to the public the benefit of fo-

tiety, by preventing or punifhing every breach and viola-

tion of thofe laws, which the fovercign power has thought

proper to eftablifh, for the government and tranquillity of

the whole. What thofe breaches are, and how prevented

or punifhed, are to be confidered in the .prefent book.

ll. The nature of crimes and mifdem^Jhors in general be-

ing thus afcertaincd and diftinguifhed, I proceed in the next

place to confvder the general nature of punijhments : which

are evils or inconveniencies confequent upon crimes and

mifdemefnors ; being devifed, denounced, and inflicted by

human laws, in confequenceof difobedienceof milbehaviour

in thofe, to regulate whofe condudl fiich laws were refpec-

tively made. And herein we will briefly confider the power,

the endy and the itieafure of human punifhment.

I. As to the ptiioer of human punifhment, 01" the right of

the temporal legiflator to infli6l difcretionary penalties for

crimes and mifdemefnors ''. It is clear, that the right of

punifhing crimes againfl the law of nature, as murder and

the like, is in a ftate of mere nature vefted in every indivi-

dual. For it muft be vefted in fomebody ; otherwife the

laws of nature would be vain and fruitlefs, if none were em-
powered to put them in execution : and if that power is

vefted in any oney it muft alfo be vefted in all mankind ;

fmce all are by nature equal. Whereof the firft murderer

* .See Grotlus, dej.b, &p.l. z. c. 20, PufFcndorf, L. of Nat. and N. b. 8,c. 3.

-A. 4 Cai 1
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Cain was fo fenfible, that we find him ' cxpreffing his ap-

prehenfions, that whoever fhould find him would flay him.

In a ftate of fociety this right is transferred from individuals

to the fovereign power ; whereby men are prevented from

being judges in their own caufes, which is one of the evils

that civil government was intended to remedy. Whatever

power therefore individuals had of punifhing offences againft

the law of nature, that is now vefted in tlie magiftrate alone ;

who bears the fword of juftice by the confent of the whole

community. And to this precedent natural power of indi-

viduals muft be referred th t right, which fome have argued

to belong to every ftate, (though, in faft, never exercifed

by any) of punifl:iing not only their own fubje<Sls, but alfo

foreign embafladors, even with death itfelf j in cafe they

liave offended, not indeed againfl the municipal laws of the

country, but againft the divine laws of nature, and become

Jiable thereby to forfeit their lives for their guilt ''.

As to offences merely againfl the laws of fociety, which

are only rrcla prohiblta, and not mala in fe ; the temporal

magiftrate is alfo empowered to iiiflidt coercive penalties

for fuch tranfgreflicns : and this by the confent of indivi-

duals ; who, in forming focieties, did either tacitly or ex-

prefsly inveft the fovereign power with a right of making

laws, and of enforcing obedience to them when made, by

exercifing, upon their non-obfervance, feverities adequate

to the evil. The lawfulncfs therefore of punifhing fuch

criminals is founded upon this principle, that the law by

which they fufter was made by their own confent ; it is a

part of the original contraft into which they entered, when

firft they engaged in fociety j it was calculated for, and has

long contributed to, their own fecurity.

This right therefore, being thus conferred by univerfal

confent, gives to the ftate exadlly the fame power, and no
more, over all it's members, as each individual member had

J Gen. iv. 14. k See vol. I, pag. 254.

jiaturally
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naturally over himfelf or others. Which has occafioned

fome todoubt, how far a human legiflature ought to iriili<Sl:

capital puniftiments for pofitive offences ; offences againft the

municipal law only, and not againft the law of nature

;

iince no individual has, naturally, a power of inflicting death

upon himfelf or others for adtions in themfelves indifferent.

With regard to offences mala in fe^ capital punifhments are

in fome inflances infli(3;ed by the immediate command o( (lod

himfelf to all mankind ; as, in the cafe of murder, by the

precept delivered to Noah, their common ancefl-or and re-

prefentative ', ** whofo fheddeth man's blood, by man fha)l

** his blood be fhed." In other inflances they are inflidfed

after the example of the creator, in his pofitive code of laws

for the regulation of the Jewifh republic ; as in the cafe of

the crime againft n'aturc. But they are fometimes inflidfed

without fuch exprefs warrant or example, at the will and

difcretion of the human legillature ; as for forgery, for theft,

and fometimes for offences of a lighter kind. Of thefe we
are principally to fpeak : as thefe crimes are, none of them,

offences againft natural, but onJy againft focial, rights j not

even theft itfelf, unlefs it be accompanied with violence to

one's houfe or perfon : all others being an infringement of

that right of property, which, as we have formerly feen"*,

owes it's origin not to the law of nature, but merely to civil

fociety.

The praiSice of inflicting capital punifhments, for of-

fences of human inftitution, is thus juftified by that great

and good man, fir Matthew Hale" : "when offences grow
*' enormous, frequent, and dangerous to a kingdom or ftate,

** deftrudtive or highly pernicious to civil focieties, and to

** the great infecurity and danger of the kingdom or it's in-

** habitants, fevere punifhment and even death itfelf is ne-

" ceffary to be annexed to laws in many cafes by the pru-

** dence of lawgivers." It is therefore the enormity, or dan-

gerous tendency, of the crime, that alone can warrant any

earthly legifl^ture in putting him to death tnat commits it.

1 Gen.ix, 6. n i Hal. P. C. 13.

Pi |l«ok II, ch. T.

It
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It is not it's frequency only, or the diiEculty of otherwife

preventing it, that will excufe our attempting to prevent it

by a wanton efFufion of human blood. For, though the end

of puniftiment is to deter men from offending, it never can

follow from thence, that it is lawful to deter them at any

rate and by any means ; fmce there may be unlawful me-

thods of enforcing obedience even to the jufteft laws. Every

humane legiflator will be therefore extremely cautious of

eftablifhing laws that inflidl the penalty of death, efpecially

for flight offences, or fuch as are merely pofitive. He will

expedt a better reafon for his fo doing, than that loofe one

which generally is given ; that it is found by former experi-

ence that no lighter penalty will be effecStual. For is it found

upon farther experience, that capital punifhments are more

effe£lual ? Was the vaft territory of all the Ruffias worfc

regulated under the late emprefs Elizabeth, than under her

more fanguinary predeceffors ? Is it now, under Catherine II,

lefs civilized, lefs fecial, lefs fecure ? And yet we are af-

fured, that neither of thefe illuftrious princefles have, through-

out their whole adminiftration, inflidled the penalty of death:

and the latter has, upon full perfuafion of it's being ufelefs,

nay even pernicious, given orders for abolifliing it entirely

throughout her extenfive dominions ". But indeed, were

capital punifhments proved by experience to be a fure and

effectual remedy, that would not prove the neceflity (upon

which the juflice and propriety depend) of inflicting them

upon all occafions when other expedients fail. I fear this

reafoning would extend a great deal too far. For inftance,

the damage done to our public roads by loaded waggons is

univerfally allowed, and many laws have been made to pre-

vent it ; none of which have hitherto proved effectual. But

it does not therefore follow, that it would be jufl for the le-

giflature to inflift death upon every obflinate carrier, who
defeats or eludes the provifions of former flatutes. Where
the evil to be prevented is not adequate to the violence of

the preventive, a fovereign that thinks ferioufly can never

** Grand iafbuAions for framing a new code of laws for the Ruifian empire,

§. 210.

juftify
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juftify fuch a law to the di(9:ates of confcience and humani-.

ty. To fhed the blood of our fellow creature is a matter

that requires the greateft deliberation, and the fulleft con-

viction of our own authority : for life is the immediate gift

of God to man ; which neither he can refign, nor can it be

taken from him; unlefs by the command or pcrmifllon of

him who gave it ; either exprefsly revealed, or collc<5led from

the laws of nature or fociety by clear and indifputable de-

monftration.

I WOULD not be underftood to ileny the right of the legif-

lature in any country to inforce it's own laws by the death

of the tranfgreflbr, though perfons of fome abilities have

doubted it; but only to fuggeft a few hints for the confidera-

tion of fuch as are, or may hereafter become, legiflators.

When a queftion arifes, whether death may be lawfully in-

fliCled for this or that tranfgreffion, the wifdom of the laws

muft decide it : and to this public judgment or decifion all

private judgments muft fubmit ; elfe there is an end of the

firft principle of all fociety and government. The guilt of

blood, if any, muft lie at their doors, who mifinterpret the

extent of their warrant ; and not at the doors of the fubjetSl,

who is bound to receive the interpretations, that are given

by the fovereign power.

2. As to the endy or final caufe of human punifliments.

This is not by way of atonement or expiation for the crime

committed; for that muft be left to the juft determination

of the fupreme being : but as a precaution againft future of-

fences of the fame kind. This is effefted three ways : either

by the amendment of the offender himfelf ; for which pur-

pofe all corporal punifliments, fines, and temporary exile or

imprlfonment are inflidcd : or, by deterring others by the

dread of his example from ofFending in the like way, " ut

*•* poena (as Tully Pexprefies it) ad paucos, metus ad o?nnes

^^ perven'iat-" which gives rife to all* ignominious punifli-

ments, and to fuch executions of juftice as are open and

P fro Clueniio, 46,

public

:
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public: or, laftly, by depriving the party injuring of the

power to do future mifchief ; which is efFefled by either

putting him to death, or condemning him to perpetual con-

finement, flavery, or exile. The fame one end, of prevent-

ing future crimes, is endeavoured to be anfwered by each of

thefe three fpecies of punifhment. The public gains equal

fecurity, whether the offender himfelf be amended by whole*

fome correftion, or whether he be difabled from doing any far-

ther harm : and if the penalty fails of both thefe effefts, as

it may do, ftill the terror of his example remains as a warn-

ing to other citizens. The method however of inflidting

punifhment ought always to be proportioned to the particu-

Jar purpofe it is meant to ferve, and by no means to exceed

it : therefore the pains of death, and perpetual difability by
exile, flavery, or imprifonment, ought never to be inflict-

ed, but when the offender z^^tzrs incorrigible : which may
be colie(9:ed either from a repetition cf minuter offences ; or

from the perpetration of fome one crime of deep malignity,

which of itfelf.demonfl^rates a difpofition without hope or

probability of amendment : and in fuch cafes it would be

cruelty to the public, to defer the punifhment of fuch a cri-

minal, till he had an opportunity of repeating perhaps the

worfl of villanies.

3. As to thew(?fl/ar^of human punifhments. From what
has been obferved in the former articles we may colleft, that

the quantity of punifhment can never be abfolutely deter-

mined by any flanding invariable rule ; but it mufl be left

to the arbitration of the legiflature to infllft fuch penalties as

are warranted by the laws of nature and fociety, and fuch as

appear to be the befl: calculated to anfwer the end of precau-

tion againfl future offences.

Hence it vi'ill be evident, that what fome have fo highly

extolled for it's equity, the /*?*• /tf/rWj or law of retaliation,

can never be in all cafes an adequate or permanent rule of

punifhment. In fome cafes indeed it feems to be didtated by

natural reafon ; as in the cafe of confpiracies to do an injury,

or falfe accufations of the innocent ; to which we may add

that
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, that law of the Jews and Egyptians, mentioned by Jofephus

and Diodorus Siculus, that whoever without fufficient caufe

was found with any mortal poifon in his cuftody, fhould

himfelf be obliged to take it. But, in general, the diffe-

rence of perfons, place, time, provocation, or other circum-

ftances, may enhance or mitigate the offence j and in fuch

cafes retaliation can never be a proper meafure ofjuftice. If

a nobleman flrikes a peafant, all mankind will fee, that if a

court of juftice awards a return of the blow, it is more than

a juft compensation . On the other hand, retaliation may
fometimes be too eafy a fentence; as, if a man maiicioufly

ftiould put out the remaining eye of him who had loft one

before, it is too flight a punifhment for the maimer to lofe

only one of his : and therefore the law of the Locrians,

which demanded an eye for an eye, was in this inftance ju-

dicioufly altered j by decreeing, in imitation of Solon's laws^,

that he who ftruck out the eye of a one-eyed man, fhould

lofe both his own in return. Bcfides, there are very many

crimes, that will in no Ihape admit of thefe penalties, with-

out manifeft abfurdity and wickednefs. Theft cannot be.

punifhed by theft, defamation by defamation, forgery by for-

gery, adultery by adultery, and the like. And we may add,

that thofe inftances, wherein retaliation appears to be ufed,

even by the divine authority, do not really proceed upon the

rule of exa£l: retribution, by doing to the criminal the fame

hurt he has done to his neighbour, and no more ; but this

correfpondence between the crime and punifhment is barely

a confequence from fome other principle. Death is ordered

to be punifhed with death ; not becaufe one is equivalent to

the other, for that would be expiation, and not punifhment.

Nor is death always an equivalent for death : the execution

ofa needy decrepid afTaflin is a poor fatisfa<Slion for the mur-

der of a nobleman in the bloom of his youth, and full enjoy-

ment of his friends, his honours, and his fortune. But

the reafon upon which this fentence is grounded feems to

be, that this is the higheft penalty that man can inflicl:,

<i Pott. Ant. b. I, c. 26,

and
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and tends moft to the fecurity of the world j by removing one

murderer from the earth, and fetting a dreadful example to

deter others : fo that even this grand inftance proceeds upon

other principles than thofe of retaliation. And truly, if any

meafure of puniftiment is to be taken from the damage fuf-

tained by the fufferer, the puniftiment ought rather to ex-

ceed than equal the injury : fince it feems contrary to rea-

fon and equity, that the guilty (if convided) fhould fufFer

no more than the innocent has done before him j efpecially

as the fufFering of the innocent is paft and irrevocable, that

of the guilty is future, contingent, and liable to be efcaped

or evaded. With regard indeed to crimes that are incom-

plete, which confift merely in the intention, and are not yet

carried into a6t, as confpiracies and the like j the innocent

has a chance to fruftrate or avoid the villany, as the confpi-

rator has alfo a chance to efcape his puniftiment : and this

may be one reafon why the lex talionis is more proper to be

inflicted, if at all, for crimes that confift in intention, than

for fuch as are carried into aft. It feems indeed confonant

to natural reafon, and has therefore been adopted as a maxim

by feveral theoretical writers ', that the puniftiment, due to

the crime of which one falfely accufes another, ftiould be

inflided on the perjured informer. Accordingly, when it

was once attempted to introduce into England the law of

retaliation, it was intended as a punifhment for fuch only as

preferred malicious accufations againfl: others ; it being

enafted by ftatute 37 Edw. III. c. 18. that fuch as prefer-

red any fuegeftions to the king's great council fhould put in

fureties of taliation ; that is, to incur the fame pain that

the other fhould have had, in cafe the fuggeftion were

found untrue. But, after one year's experience, this pu-

niftiment of taliation was rejefted, and imprifonment adopt-

ed in it's ftead '.

But though from what has been faid it appears, that there

cannot be any regular or determinate method of rating the

' Beccar. c, 15. s Sut. 38 Edw. III. 0. 9.

quantity
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quantity of punifliments for crimes, by any one uniform

rule ; but they muft be referred to the will and difcretion of

the legiflative power : yet there are fome general principles,

'

drawn from the nature and circumftances of the crime, that

may be of fome afliftance in allotting it an adequate punilh-

ment.

As, firft, with regard to the ohjeSf of it : for the greater and

more exalted the obje£l: of an injury is, the more care ftiould

be taken to prevent that injury, and of courfe under this ag-

gravation the punifhment fliould be more fevere. Therefore

treafon in confpiring the king'i death is by the Englifh law

punifhed with greater rigour than even adtually killing any

private fubje^l. And yet, generally, a defign to tranfgrefs is

not fo flagrant an enormity, as the aftual completion of that

defign. For evil, the nearer we approach it, is the more dif->r

agreeable and fliocking ; fo that it requires more obftinacy in

wickednefs to perpetrate an unlawful a£tion, than barely to

entertain the thought of it : and it is an encouragement to re-

pentance and remorfe, even till the laft ftage of any crime,

that it never is too late to retradl ; and that if a man flops

even here, it is better for him than if he proceeds : for which

reafons an attempt to rob, to ravifh, or to kill, is far lefs

penal than the aftual robbery, rape, or murder. But in the

cafe of a treafonable confpiracy, the objeil whereof is the king's

majefty, the bare intention will deferve the higheft degree of

feverity : not becaufe the intention is equivalent to the a6l

itfelf ; but becaufe the greateft rigour is no more than ade-

quate to a treafonable purpofe of the heart, and there is no

greater left to in^i6t upon the actual execution itfelf.

Again : the violence of paffion, or temptation, may fome-

times alleviate a crime ;. as theft, in cafe of hunger, is far

more worthy of compaflion, than when committed through

avarice, or to fupply one in luxurious excelTes. To kill

a man upon fudden and violent refentment is lefs penal

than upon cool deliberate malice. The age, education,

and charader of the offender j the repetition (or otherwife)

of
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of the ofFence ; the time, the place, the company whercia it

was committed j all thefe, and a thoufand other incidents,

may aggravate or extenuate the crime ^

Farther : as punifhments are chiefly intended for the

prevention of future crimes, it is but reafonable that among
crimes of different natures thofe (hould be moft feverely pu-

niihed, which are the molt deftru£live of the public fafety

and happinefs*' : and, among crimes of an equal malignity,

thofe which a man has the moft frequent and eafy opportu-

nities of committing, which cannot be fo eafily guarded

againft as others, and which therefore the offender has the

ftrongeft inducement to commit : according to what Cicero

obferves ", ** eafunt animadvertenda peccata maxime, quae dif-

•• ficiUime praecaventur." Hence it is, that for a fervant to

rob his mafter is in more cafes capital, than for a ftranger :

if a fervant kills his mafter, it is a fpecies of treafon j in an-

other it is only murder : to fteal a handkerchief, or other

trifle of above the value of twelvepence, privately from one's

perfon, is made capital j but to carry off a load of corn from

an open field, though of fifty times greater value, is punifhed

with tranfportation only. And, in the ifland of Man, this

rule was formerly carried fb far, that to take away an horfe or

an ox was there no felony, but a trefpafs, becaufe of the diffi-

culty in that little territory to conceal them or carry them off:

but to fteal a pig or a fowl, which is eafily done, was a capital

mifdemefnor, and the offender was punifhed with death *.

Lastly, as a conclufion to the whole, we may obferve

that punithments of unreafonable feverity, efpecially when in-

difcriminately inflidled, have lefs effeft in preventing crimes,

and amending the manners of a people, than fuch as are

more merciful in general, yet properly intermixed with due

t Thus Dcmoftheres (in his oration " licly, before flrangers as well as citl-

againfl Midias) finely works up the ag- " zens j and that in the temple, whither

gravationsof the infultshe had received. ** the duty of my office called me.".

*' I was abufed, fays he, by my er.emy, v Beccar. c. 6.

*' in cold blood, out of malice, not by " frt Sexto Rcfcie, 40.

*' heat of wine, in the morning, pub- *' 4 Inft. 285,

diftinc-
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diftin£lions of feverity. It is the fentiment of an ingenious

writer, who feems to have well ftudied the fprings of human
adiion *, that crimes are more efFedlually prevented by the

artainty^ than by the feverity^ of punifhment. For the ex-

ceffive feverity of laws (fays Montefquieu y) hinders their

execution : when the punishment furpafles all meafure, the

public will frequently out of humanity prefer impunity to it.

Thus alfo the ftatute i Mar. ft. i.e. i. recites in it's pre-

amble, " that the ftate of every king confifts more afluredly

*' in the love of the fubjedt towards their prince, than in the

** dread of laws made with rigorous pains ; and that Jaws
** made for the prefervation of the commonwealth without
*' great penalties are more often obeyed and kept, than laws
** made with extreme puniftiments." Happy had it been

for the nation, if the fubfequent practice of that deluded

princefs in matters of religion, had been correfpondent to

thefe fentiments of herfelf and parliament, in matters of

ftate and government ! We may farther obferve that fangui-

nary laws are a bad fymptom of the diftemper of any ftate,

or at leaft of it's weak conftitution. The laws of the Ro-
raan kings, and the twelve tables of the dece?nviriy were full

of cruel puniftiments : the Porcian law, which exempted all

citizens from fentence of death, filently abrogated them all.

In this period the republic flouriftied : under the emperors fe-

vere puniftiments were revived y and then the empire fell.

It is moreover abfurd and impolitic to apply the fame

punifliment to crimes of different malignity. A multitude

of fanguinary laws (befides the doubt that may be enter-

tained concerning the right of making them) do likewife

prove a manifeft defe6l either in the wifdom of the le-

giflative, or the ffrength of the executive power. It is a

kind of quackery in government, and argues a want of folid

Ikill, to apply the fame univerfal remedy, the ultimum fup-

plicium^ to every cafe of difficulty. It is, it muft be own-
ed, much eaf}S7' to extirpate than to amend mankind ; yet

X Beccar. c. 7. y Sp. L. b. 6, c, 13.

Vo ,L. IV. B that
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that maglftrate muft be cfteemed both a weak and a cruel

furgeon, who cuts ofF every limb, which through ignorance

or indolence he will not attempt to cure. It has been there-

fore ingenioufly propofed^, that in every ftate a fcale of

crimes ftiould be formed, with a correfponding fcale of pu-

nifhments, defcending from the greateft to the leaft : but, if

that be too romantic an idea, yet at leaft a wife legiflator

will mark the principal divifions, and not affign penalties of

the firft degree to offences of an inferior rank. Where men
fee no diftindtion made in the nature and gradations of pu-

nifhment, the generality will be led to conclude there is no

diftin£tion in the guilt. Thus in France the punifhment of

robbery, either with or without murder, is the fame *
: hence

it is, that though perhaps they are therefore fubjedl to fewer

robberies, yet they never rob but they alfo murder. In

China murderers are cut to pieces, and robbers not : hence

in that country they never murder on the highway, though

they often rob. And in England, befides the additional

terrors of a fpeedy execution, and a fubfequent expofure or

difleclion, robbers have a hope of tranfportation, which fel-

dom is extended to murderers. This has the fame efFedi

here as in China ; in preventing frequent aflaffination and

flaughter.

Yet, though in this inflance vrt may glory in the wif-

dom of the Englifh law, we fhall find it mote difficult to

juftify the frequency of capital punifhment to be found there-

in ; inflicted (perhaps inattentively) by a multitude of fuc-

ceffive independent ftatutes, upon crimes very different in

their natures. It is a melancholy truth, that among the

variety of adtions which men are daily liable to commit, no
lefs than an hundred and fixty have been declared by a£l of

parliament ** to be felonies without benefit of clergy ; or, in

other words, to be worthy of inflant death. So dreadful a

lift, inftead ofdiminiftiing, increafes the number of offenders.

2 Becrar, c. 6. tutes (tit. felony) and tlie afts which

> Sp. L. b. 6. c. i6. have fince been madci

h See RufFhead's uidex to the fla«

The
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The injured, through compaflion, will often forbear to pro-

fecute : juries, through companion, will fometimes forget

their oaths, and either acquit the guilty or mitigate the na-

ture of the offence: and judges, through compaflion,^ will

refpite one half of the convifts, and recommend them to the

royal mercy. Among fo many chances of efcaping, the

needy and hardened offender overlooks the multitude that

fuffer ; he boldly engages in fome defperate attempt, to re-

lieve his wants or fupply his vices ; and, if unexpe6tedly the

hand of juftice overtakes him, he deems himfelf peculiarly

unfortunate, in falling at laft a facrifice to thofe laws, which

long impunity has taught him to contemn.
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Chapter TirE seconb.

Of the persons CAPABLE of

COMMITTING CRIMES.

HAVING, in the preceding chapter, confidered in

general the nature of crimes, and punifhments, we
are next led, in the order of ourdiftribution, to inquire what

perfons are, or are not, capable of committing crime* ; or,

which is all one, who are exempted from the cenfures of the

law upon the commiiHon of tbofe a£ts, which in other per-

fons would be feverely punifhed. In the procefs of which

inquiry, we muft have recourfe to particular and fpecial ex-

ceptions : for the general rule is, that no perfon fhall he, ex-

cufed from punifhment for difobedience to the laws of his

country, excepting fuch as are exprcfsly defined and exempt-

ed by the laws ihemfelves.

All the feveral pleas and excufes, which proie6l the

committer of a forbidden a^ from the puniflipient which is-

otherwife annexed thereto, may be reduced to this fmgle

confidcration, the want or defe£t of zf///. An involuntary aft^

as it has no claim to merit, fo neither can it induce any guilt:

the concurrence of the will, when it has it's choice either,

to do or to avoid the fa<^ in queftion, being the only thing

that
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that renders human anions either praifeworthy or culpable,

indeed, to make a complete crime, cognizable by human

laws, there muft be both a will and an a«5t. For though,

inforo confcient'iae^ a fixed defign or will to do an unlawful

a£it is almoft as heinous as the commiffion of it, yet, as no

temporal tribunal can fearch the heart, or fathom the inten-

tions of the mind, otherwife than as they are demonftrated by

outward adtions, it therefore cannot punifh for what it can-

not know. Fpr which reafon in all temporal jurifdi6lions an

overt a6t, or fome open evidence of an intended crime, is ne-

ceflary, in order to demonftrate the depravity of the will, be-

fore the man is liable to punifhment. And, as a vitious will-'

without a vitiousa£l is no civil crime, fo, on the otherhand, an

unwarrantable a6l without a vitious will is no crime at all.

So that to conftitute a crime againft human laws, there muft

be, firfl:, a vitious will ; and, fecondly, an unlawful atS

confequcnt upon fuch vitious will.

Now there are three cafes, in which the will does not join

with the adl: : i. Where there is a defedl of underftanding.

For where there is no difccrnment, there is no choice ; and

where there is no choice, there can be no adl of the will,

which is nothing elfe but a determination of one's choice, to

do or to abftain from a particular action : he therefore,, that

has no underftanding, can have no will to guide his conduol.

2. Where there is underftanding and will fufficient, refiding

in ihe party ; but not called forth and exerted at the time of

the a6tion done ; which is the cafe of all offences committed

by chance or ignorance. Here the will fits neuter ; and

neither concurs with the act, nor difagrees to it. 3. Where
the action is conftrained by fome outward force and violence.

Here the will countcra£ls the deed ; and is fo far from con-

curring with, that it loaths and difagrees to, what the man
is obliged to perform. It will be the bufinefs of the prefent

chapter briefly to confider all the feveral fpecies of defeat in

will, as they fall under fome one or other of thefe general

heads : as infancy, idiocy, lunacy, and intoxication, which

fall Under the firft clafs j misfortune, and ignorance, which

B 3 may
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may be referred to the fecond ; and compulfion or neceffity,

which may properly rank in the third.

I. First, we will confider the cafe of infancy^ or nonage ;

which is a dcfeil of the underftanding. Infants, under the

age of difcretion, ought not to be puniflied by any criminal

profecution whatever *. What the age of difcretion is, in

various nations is matter of fome variety. The civil law

diftinguiftied the age of minors, or thofe under twenty five

years old, into three ftages : infantia, from the birth till feven

years of age ; ptKriiia, from feven to fourteen ; and pubertas

from fourteen upwards. The period of pueritia, or child-

hood, was again fubdivided into two equal parts ; from feven

to ten and an half was aetas infantiae proxima ; from ten

and an half to fourteen was aetas pubertatt proximo. Dur-

ing the firft ftage of infancy, and the next half ftage of

childhood, infantia proxima, they were not punifhable for

any crime ^. During the other half ftage of childhood, ap-

proaching to puberty, from ten and an half to fourteen, they

were indeed punifhable, if found to hedoli capaces, or capable

ofmifchief; but with many mitigations, and not with the

utmoft rigor of the law. During the laft ftage (at the. age

of puberty, and afterwards) minors were liable to be punifli-

ed, as well capitally, as otherwife.

The law of England does in fome cafes privilege an in-

fant, under the age of twenty one, as to common mifderaef^

nors } fo as to efcape fine, imprifonment, and the like : and

particularly in cafes of omiflion, as not repairing a bridge,

or a highway, and other fimilar offences "^
: for, not having

the command of his fortune till twenty one, he wants the

capacity to do thofe things, which the law requires. But

where there is any notorious breach of the peace, a riot, bat-

tery, or the like, (which infiants, when full grown, are at

leaft as liable as others to commit) for thefe an infant, above

a I Hawk. p. C. 2. £ I Hal, P. C, zo, 21, 22.

* Inft. 3, 20, IC.

the
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the age of fdurteen, is equally liable to fufFer, as a perfon of

the full age of twenty one.

With regard to capital crimes, the law is ftill more mi-

nute and circumrpe6l j diftinguifhing with greater nicety the

ieveral degrees of age and difcretion. By the antient Saxon

law, the age of twelve years was eftablifhed for the age of

poflible difcretion, when firft the underftanding might open '':

and from thence till the offender was fourteen, it was aetas

pubertati proxima^ in which he might, or might not, be guilty

of a crime, according to his natural capacity or incapacity.

This was the dubious ftage of difcretion : but, under twelve,

it was held that he could not be guilty in will, neither after

fourteen could he be fuppofed innocent, of any capital crime

which he in iz€t committed. But by the law, as it now
ftands, and has flood at leaft ever fince the time of Edward

the third, the capacity of doing ill, or contratSling guilt, is

not fo much meafured by years and days, as by the flrength

of the delinquent's underftanding and judgment. For one

lad of eleven years old may have as much cunning as another

of fourteen; and in thefe cafes our maxim is, that *' malitia

fupplet aetatem." Under feven years of age indeed an infant

cannot be guilty of felony '
j for then a felonious difcretion

is almoft an impoflibility in nature : but at eight years old

he may be guilty of felony *". Alfo, under fourteen, though

an infant fhall be prima facie adjudged to be doli incapax
-y

yet if it appear to the court and jury, that he vfzs doli capax^

and could difcern between good and evil, he may be con-

vi6ted and fufFer death. Thus a girl of thirteen has been

burnt for killing her miftrefs : and one boy of ten, and an-

other of nine years old, who had killed their csinpanions,

have been fentenced to death, and he of ten years actually

hanged ; becaufe it appeared upon their trials, that the one

hid himfelf, and the other hid the body he had killed ; which

hiding manifefted a confcioufnefs of guilt, and a difcretion

d LL. Atheljian. Wilk. 65. f Dalt, Juft. c. 147.

c Mir. c. 4, §. 16, 1 Hal. P. C, 27.
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to difcern between good and evil ?. And there was an in-

ftance in the laft century, where a boy of eight years old was

tried at Abingdon for firing two barns j and, it appearing

that he had malice, revenge, and cunning, he was found

guilty, condemned, and hanged accordingly ''. Thus alfo,

in very modern times, a boy of ten years old was convi£lcd

on his own confeffion of murdering his bedfellow ; there ap-

pearing in his whole behaviour plain tokens of a mifchievous

difcretion ; and, as the fparing this boy merely on account

of his tender years might be of dangerous confequence to the

public, by propagating a notion that children might commit

fuch atrocious crimes with impunity, it was unanimoufly

agreed by all the judges that he was a proper fubjedt of ca-

pital puniftiment '. But, in all fuch cafes, the evidence of

that malice, which is to fupply age, ought to be ilrong and

clear beyond all doubt and contradiction.

II. The fecond cafe of a deficiency in will, which excufts

from the guilt of crimes, arifes alfo from a defective or vi-

tiated underftanding, viz. in an idiot or a lunatic. For the

rule of law as to the latter, which may eafily be adapted alfo

to the former, is, that ^^ furiofusfurore folum punitur.^' In

criminal cafes therefore idiots and lunatics are not charge-

able for their own a<Sls, if committed when under thefc inca-

pacities : no, not even for treafon itfelf ''. Alfo, if a man in

his found memory commits a capital offence, and before ar-

raignment for it, he becomes mad, he ought not to be ar-

raigned for it J becaufe he is not able to plead to it with that

advice and caution that he ought. And if, after he has

pleaded, the prifoner becomes mad, he (hall not be tried :

for how can he make his defence ? If, after he be tried and

found guilty, he lofes his fen fes before judgment, judgment

fhall not be pronounced; and if, after judgment, he becomes

of nonfanc memory, execution fhall be flayed : for perad-

venture, fays the humanity of the Englifh law, had the pri-

foner been of found memory, he might have alleged fome-

Z 1 Hal, P. C. 26, 27. J Fcfter, 72.

h Emlyn on i Hal. P. C. 25, k 3 Inft. 6.

thing
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thing In flay of judgment or execution '. Indeed, in the

bloody reign of Henry the eighth, a ftatute was made "",

which enadied, that if a perfon, being compos mentisy fhould

commit high treafon, and after fall into madnefs, he might

be tried in his abfence, and fhould fufFer death, as if he were

of perfecSt memory. But this favage and inhuman law was
repealed by the ftatute i & 2 Ph. & M. c. lo. For, as is

obferved by fir Edward Coke", " the execution of an of-

" fender is for example, ut poena ad paucos, ?netus ad omms
" perveniat : but fo it is not when a madman is executed ;

*' but fhould be a miferable fpe<5tacle, both againfl law, and
*' of extreme inhumanity and cruelty, and can be no example
*' to others." But if there be any doubt, whether the party

be compos or not, this fhall be tried by a jury. And if he be

fo found, a total idiocy, or abfolute infanity, excufes from

the guilt, and of courfe from the punifhment, of any crimi-

nal action committed under fuch deprivation of the fenfes :

but, if a lunatic hath lucid intervals of underflanding, he

fhall anfwer for what he does in thofe intervals, as if he had

no deficiency^. Yet, in the cafe of abfolute madmen, as

they are not anfwerable for their a(Stions, they fhould not be

permitted the liberty of a£ting unlefs under proper control

;

and, in particular, they ought not to be fufFered to go loofc,

to the terror of the Idng's fubjedls. It was the dodrine of

our antient law, that perfons deprived of their reafon might
be confined till they recovered their fenfes p, without waiting

for the forms of a commifTion or other fpecial authority from
the crown : and now, by the vagrant a£ts "J, a method is

chalked out for imprifoning, chaining, and fending them to

their proper homes.

III. Thirdly; as to artificial, voluntarily contracted

madnefs, by drunkennefs or intoxication, which, depriving

men of their reafon, puts them in a temporary phrenzy ; our

law looks upon this as an aggravation of the offence, rather

1 I Hal. p. C. 34.
o

I Hal. P. C. 31.
"> 33 Hen, Vlll. c. 20. P Bro. Abr. ttt.corsnc. 101,

" 3 Inft. 6, q J7 Geo. 11, c, 5.

than
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than as an excufe for any criminal mifbehaviour. A drunk-

ard, fays fir Edward Coke , who is voluntarius daemon^ hath

no privilege thereby ; but what hujt or ill foever he doth,

his drunkennefs doth aggravate it : nam omne crimen ehrietasy

et incendit, et detegtt. It hath been obferved, that the real

ufe of ftrong liquors, and the abufe of them by drinking to

excefs, depend much upon the temperature of the climate

in which we live. The fame indulgence, which may be

neceflary to make the blood move in Norway, would make

an Italian mad. A German therefore, fays the prefident

Montefquieu % drinks through cuftom, founded upon con-

flitutional neceflity ; a Spaniard drinks through choice, or

out of the mere wantonnefs of luxury : and drunkennefs,

he adds, ought to be more feverely punifhed, where it makes

men mifchievous and mad, as in Spain and Italy, than

where it only renders them ftupid and heavy, as in Germany

and more northern countries. And accordingly, in the

warmer climate of Greece, a law of Pittacus enabled, ** that

*' he who committed a crime, when drunk, fliould receive

" a double punifhment j" one for the crime itfelf, and

the other for the ebriety which prompted him to commit

k '. The Roman law indeed made great allowances for

this vice :
" per vinum delapfn capitalis poena remittitur ".'*

But the law of England, confidering how eafy it is to coun-

terfeit this excufe, and how weak an excufe it is, (though

real) will not fufFer any man thus to privilege one crime by

another '',

IV. A FOURTH deficiency of will, is where a man com-
mits an unlawful a£t by misfortune or chance, and not by de-

iign. Here the will obferves a total neutrality, and does not

co-operate with the deed ; which therefore wants one main

ingredient of a crime. Of this, when it afFetls the life of

another, we fhall find more occafion to fpeak hereafter j at

prefent only obferving, that if any accidental mifchief hap-

t I Infl. 247. n Ff. 49. 16. 6.

» Sp.L. b. 14. c. 10.
* w PJowd.19.

'

y puff. L.cfN. b. 8. c. 3.
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pens to follow from the performance of a lawful a<5l, the

party ftands excufed from all guilt : but if a man be doing

any thing unlawful, and a confequence cnfues which he did

not forefee or intend, as the death of a man or the like, his

want of forefight fhall be no excufe ; for, being guilty of

one ofFence, in doing antecedently what is in itfelf unlaw-

ful, he is criminally guilty of whatever confequence may
follow the firft mifbehaviour *,

V. Fifthly, ignorance or miflake is another defeat of

will ; when ^ man, intending to do a lawful ail, does that

which is unlawful. For here the deed and the will afting

ieparately, there is not that conjundlion between them,

which is neceflary to form a criminal adl. But this muft be

an ignorance or miftake of fa£t, and not an error in point of

law. As if a man, intending to kill a thief or houfebreaker

in his own houfe, by miftake kills one of his own family,

this is no criminal action ^ : but if a man thinks he has a

right to kiji a perfon excommunicated or outlawed, wherever

he meets him, and does fo ; this is wilful murder. For a

miftake in point of law, which every perfon of difcretlon

not only may, but is bound and prefumed to know, is in

criminal cafes no fort of defence. Ignorantia juris, quod quif-

que tenetur fcire, nemtnem cxcufat^ is as well the maxim pf our

own law ^, as it was of the Roman ».

VI. A SIXTH fpecies of defeft of will is that arifmgfrom

compulfion and inevitable necejfity. Thefe are a conftraint

upon the will, whereby a man is urged to do that which

his judgment difapproves; and which, it is to be prefumed,

his will (if left to itfelf) would reje<5f. As punifiiments are

therefore only inflidled for the abufe of that free will, which

God has given to man, it is highly juft and equitable that a

man fliould be excufed for thofe ads, which are done through

unavoidable force and compulfion.

X 1 Hal. P, C. 39.
z Plowd. 343.

y Ofo. Car. 538. a Ff. ir. 6. ^

j. Of
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I. Of this nature, in the firft place, is the obligation of

dvil fubjeSiion, whereby the inferior is conftrained by the fu-

perior to a<3: contrary to what his own reafon and incli-

nation would fuggeft : as when a legiflator eftablifhes

iniquity by a law, and commands the fubjecl to do an

a<9: contrary to religion or found morality. How far this

excufe will be admitted in foro confcientiae^ or whether

the inferior in this cafe is not bound to obey the divine,

rather than the human law, it is not my bufinefs to de-

cide; thou^ the qiieilion I believe, among the cafuifts,

will hardly bear a doubt. But, however that may be, obe-

dience to the laws in being is undoubtedly a fufficient exte-

nuation of civil guilt before the municipal tribunal. The
flierifF, who burnt Latimer and Ridley, in the bigotted days

of queen Mary, was not liable to punifhment from Eliza-

beth, for executing fo horrid an office ; being juftified by

the commands of that magiftracy, which endeavoured to re-«

ftore fuperftition under the holy aufpices of it's mercilcfs

fifter, perfecution.

As to perfons in private relations; the principal cafe,

where conftraint of a fuperior is allowed as an excufe for cri-

minal mifcondudl:, is with regard to the matrimonial fubjec-

tion of the wife to her hufband : for neither a fon of a fer-

vant are excufed for the commifllon of any crime, whether

capital or otherwife, by the command or coercion of the pa-

rent or mafter '' ; though in fome cafes the cxsmmarrd or au-

thority of the hufband, either exprefs or implied, will pri-

vilege the wife from punifliment, even for capital offences.

And therefore if a woman commit theft, burglar)', or other

civil offences againfl the laws of foclety, by the coercion of

her hufband ; or even in his company, which the law con-

ftrues a coercion ; fhe is not guilty of any crime : being

confidered as adting by compulfion and not of her own
will *. Which dodlrine is at leafl a thoufand years old in

this kingdom, being to be found among the laws of king

* I Hawk. P. C. 3, c I HaJ, P. C. 45,

Ina
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Ina the Weft Saxon ^. And it appears that, among the nor-

thern nations on the continent, this privilege extended to

any woman tranfgrefling in concert with a man, and to any

fervant that committed a joint offence with a freeman : the

male or freeman only was puniihed, the female or flave dif-

mifled ;
" proculdubio quod alterum UbertaSy alterum necejjitas

impelleret *." But (befides that in our law, \^hich is a ftran-

ger to flavery, no impunity is given to fervants, who are as

much free agents as their mafters) even with regard to wives,

this rule admits of an exception in crimes that are mala infe^

and prohibited by the law of nature, as murder and the

like : not only becaufe thefe are of a deeper dye ; but alfo,

fince in a ftate of nature no one is in fubjedlion to another,

it would be unreafonable to fcreen an offender from the pu-

nifhment due to natural crimes, by the refinements and fub-

ordinations of civil fociety. In treafon alfo, (the highefl:

crime which a member of fociety can, as fuch, be guHty of)

iio plea in coverture {hall excufe the wife j no prefumption

of the hufband's coercion fhall extenuate her guilt ^ : as well

becaufe of the odioufnefs and dangerous confequence of the

crime itfelf, as becaufe the hufband, having broken through

the moft facred tie of focial community by rebellion againft

the ftate, has no right to that obedience from a wife, which

he himfelf as a fubje6l has forgotten to pay. In inferior mif-

demefnors alfo, we may remark another exception j that a

wife may be indided and fet in the pillory with her hufband,

for keepirvg a brothel : for this is an offence touching the

domeftic oeconomy or government of the houfe, in which

the wife has a principal fhare ; and is alfo fuch an offence as

the law prefumes to be generally condudled by the mtrigues

of the female fex ?. And in all cafes, where the wife

offends alone, without the company or coercion of her

hufband, fhe is refponfible for her offence, as much as any

ffeme-fole.

* ctt. 57. f I Hal. P. c, 47.
* Sotiahook d(juTt Sut^tt, I, 2. c. 4. i i HvMk, P. C, 2> 3,

2. Am-
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2. Another fpecies of compulfion or neceffity is what

our law calls ilurefs per minas^i or threats and menaces,

which induce a fear of death or other bodily harm, and which

take away for that reafon the guilt of many crimes and mif*

demefnors; at leaft before the human tribunal. But then

that fear, which compels a man to do an unwarrantable ac-

tion, ought to be juft and well grounded ; fuch, " qui coder

e

*' pojjit in virum conjlantem^ non timidum et meticulofum" as

Bradlon exprefles it *, in the words of the civil law ^. There-

fore, in time of war or rebellion, a man may be juftified ia

doing many treafonable adls by compulfion of the enemy or

rebels, which would admit of no excufe in the time of peace '•

This however feems only, or at leaft principally, to hold as

to pofitive crimes, fo created by the laws of fociety j and

which therefore fociety may excufe ; but not as to natural

offences, fo declared by the law of God, wherein human
magiftrates are only the executioners of divine punifliment.

And therefore though a man be violently aflaulted, and hath

no other poflible means of efcaping death, but by killing an

innocent perfon j this fear and force fhall not acquit him of

murder ; for he ought rather to die himfelf, than efcape by

the murder of an innocent "\ But in fuch a cafe he is per-

mitted to kill the afTailant ; for there the law of nature, and

felf-defence it's primary canon, have made him his own pro-

3. There is a third fpecies of neceffity, which may be

diftinguifhed from the actual compulfion of external force or

fear j being the refult of reafon and reflexion, which aft upon

and conftrain a man's will, and oblige him to do an aftion^

which without fuch obligation would be criminal. And
that is, when a man has his choice of two evils fet before him,

and, being under a neceffity of choofing one, he chufei the

h See Vol. I. pag 131. 1 1 Hal. P. C. 50.

i /. t.f. 16. « Ibid. 51.

k Ff. 4. z. 5, ^ 6.

leaft
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Jeaft pernicious of the two. Here the will cannot be faid

freely to exert itfelf, being rather paflive, than aftive ; or,

if adive, it is rather in rejecting the greater evil than in

choofing the lefs. Of this fort is that neceffity, where a man

by the commandment of the law is bound to arreft another*

for any capital offence, or to difperfe a riot, and refiftance is

made to his authority : it is here juftifiable and even neceflary

to beat, to wound, or perhaps to kill the offenders, rather

than permit the murderer to efcape, or the riot to conti-

nue. For the prefervation of the peace of the kingdom, and

the apprehending of notorious malefaftors, arc of the

utmofi confequence to the public ; and therefore excuftf

the felony, which the killing would otherwife amount

to".

4. There is yet another cafe of neceffity, which has oc-

cafioned great fpeculation among the writers upon gene-

ral law ; viz. whether a man in extreme want of food or

cloathing may juftify flealing either, to relieve his prefent

necefTities. And this both Grotius ° and Puffendorf p, toge-

ther with many other of the foreign jurifls, hold in the af-

firmative
J
maintaining by rnany ingenious, humane, and

plaufible reafons, that in fuch cafes the community of goods

by a kind of tacit conceffion of fociety is revived. And
fome even of our own lawyers have held the fame 1 , though

it feems to be an unwarranted dodlrine, borrowed from the

notions of fome civilians : at leafl it is now antiquated, the

law of England admitting no fuch excufc at prefent %
And this it's dodlrine is agreeable not only to the fcntimqnts

of many of the wifefl antients, particularly Cicero % who
holds that '^ fuum cuique incommodumferendum ejl^ potius quam
** de alterius commodis detrahendiim ;" but alfo to the Jewifh

law, as certified by king Solomon himfelf ' :
*' if a thief

*' fleal to fatisfy his foul when he is hungry, he Ihall reflore

n
I Hal. P. C. 53.

r 1 Hal. P.C. 54.
•5 dejure b. & p. I. z, c. 2. s de

off". /. 3. c. 5.

P L. of Nat. and N. 1. z. c. 6. * Prov. vi. 30.

H Britton, c. 10. Mirr. c. 4, §. 16,

'* feven-
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•' fevenfold, and^all give all the fubftance of his houfe :'*

which was the ordinary punifhment for theft in that king-

dom. And this is founded upon the higheft reafon : for

iften's properties would be under a ftrange infecurity, if li-

able to be invaded according to the wants of others, of

which wants no man can poflibly be an adequate judge, but

the party himfelf who pleads them. In this country efpecial-

ly, there would be a peculiar impropriety in admitting fo

dubious an excufe : for by our laws fuch fufficient provifion

is made for the poor by the power of the civil magiftrate,

that it is impoflible that the moft needy ftranger fhould ever

be reduced to the neceflity of thieving to fupport nature.

This cafe of a ftranger is, by the way, the ftrongeft inftance

put by baron Puffendorf, and whereon he builds his princi-

pal arguments : which, however they may hold upon the

continent, where the parfimonious induftry of the natives or-

ders every one to work or ftarvc, yet muft lofe all their

weight and efficacy in England, where charity is reduced to

a fyftem, and interwoven in our very conftitution. There-

fore our laws ought by no means to be taxed with being un-

merciful, for denying this privilege to the neceffitous ; efpe-

cially when we conlider, that the king, on the reprefentation

of his minifters of juftice, hath a power to foften the law,

and to extend mercy in cafes of peculiar hardfhip. An ad-

vantage which is wanting in many ftates, particularly thofe

which are democratical : and thefe have in it's ftead introdu-

ced and adopted, in the body of the law itfelf, a multitude

of circumftances tending to alleviate it's rigour. But the

founders of our conftitution thought it better to veft in the

crown the power of pardoning particular objedls of compaf-

{lon, than to countenance and cftablifli theft by one gfeneral

undiftinguifhing law.

VII. To thefe feveral cafes, in which the incapacity of

committing crimes arifes from a deficiency of the will, we may

add one more, in which the law fuppofes an incapacity of

doing wrong, from the excellence and perfection of the per-
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fon } which extend as well to the will as to the other quali-

ties of his mind. I mean the cafe of the king : who, by vir-

tue of his royal prerogative, is not under the coercive power

of the law " ; which will not fuppofe him capable of committ-

ing a folly, much lefs a crime. We are therefore, out o£

reverence and decency, to forbear any idle inquiries, of what ,

would be the confequence if the king were to acSl: thus and

thus : fince the law deems To highly of his wifdom and vir-

tue, as not even to prefume it poflible for him to do any thing

inconfiftent with his ftation and dignity ; and therefore has

made no provifion to remedy fuch a grievance. But of this

fufficient was faid in a former volume% to which I muft re-

fer the reader.

a I Hal. P, C, 44. w Book I. ch. 7. pag. 144,

Vol, IV.
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Chapter the third.

Of principals and ACCESSORIES.

IT having been fhewn in the preceding chapter what per-

fons are, or are not, upon account of thek fituation and

circumftances, capable of committing crimes, we are next to

maice a few remarks on the different degrees of guilt among
perfons that are capable of offending j viz. as principal^ and

as accejfory.

I. A MAN may be principal in an offence in two degrees.

A principal, in the firft degree, is he that is the a6lor, or

abfolute perpetrator of the crime ; and, in the fecond degree,.

he who is prefcnt, aiding, and abetting the fait to be done ".

Which prefence need not always be an a(5tual immediate ftand-

ing by, within fight or hearing of the fa6t j but there may
be alfo a conftructive jjrefence, as when one commits a rob-

bery or murder, and another keeps watch or guard at feme

convenient diftance''. And this rule hath alfo other excep-

tions': for, in cafe of murder by poiCbning, a man may be a

principal felon, by preparing and laying the poifon, or per-

fuading another to drink it"^ who is ignorant of it's poifon-

ous quality**, or giving it to him for that purpofe ; and yet

not adminifter it himfelf, nor be prefent when the very deed

of poifoning is committed '^. And the fame reafoning will

hold, with regard to other murders committed in the abfencc

a I Hal. P. C. 615. d Foft.r, jjq.
fe Fofitr. 350. c 5 Jnft. 1^?,

' Kcl. 52.

of
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of the murderer, by means which he had prepared before-

hand, and which probably could not fail of their mifchievou3

efFe£l. As by laying a trap or pitfall for another, whereby

he is killed ; letting out a wild beaft, with an intent to do

mifchief ; or exciting a madman to commit murder, fo that

death thereupon enfues : in every of thefe cafes the party of-

fending is guilty of murder as a principal, in the firft degree.

For he cannot be called an acceflbry, that neceffarily pre-

fuppofing a principal ; and the poifon, the pitfall, the beaft,

or the madman cannot be held principals, being only the in-

ftruments of death. As therefore he muft be certainly guilty,

either as principal or acceflbry, and cannot be fo as acceflbry,

it follows that he muft be guilty as principal : and if princi-

pal, then in the firft degree; for there is no other criminal,

much lefs a fuperior in the guilt, whom he could aid, abet,

or aflift ^

II. An accejfory is he who is not the chief a<Slor in the of-

fence, nor prefent at it's performance, but is fomeway con-

cerned therein, either before or after the fa6i: committed. In

confidering the nature of which degree of guilt, we will, firft,

examine, what offences admit of acccflTories, and what not

:

fecondly, who may be an acceflbry before the fait : thirdly,

who may be an acceflbry after it : and, laftly, how accef-

ibries, confidcred merely as fuch, and diftin^Sl from principals,

are to be treated.

I. And, firft, as to what offences admit of acceffories,

and what not. In high treafon there are no acceffories, but

all are principals : the fame adts, that make a man acceffory

in felony, making him a principal in high treafon, upon ac-

count of the heinoufnefs of the crime?. Bcfides it is to be

confidered, that the bare intent to commit treafon is many
times a6tual treafon ; as imagining the death of the king, of

confpiring to take away his crown. And, as no one can

advife and abet fuch a crime without an intention to have it

done, there can be no acceffories before the fa6t ; fince the

* I Hal. p. C. 617. a Hawk. P. C, 315. E 3 Inft. 138. i Hal. P. C. 613.

C 2 very
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very advice and abetment amount to principal treafon. But

this will not hold in the inferior fpecies of high treafon,

which do*not amount to the legal idea of compaffing the

death of the king, queen, or prince. For in thofe no ad-

vice to commit them, unlefs the thing be adtually perform-

ed, will malce^ man a principal traitor ^. In petit treafon,

murder, and felonies of all kinds, there may be acceflbries :

fexcept only in thofe offences, which by judgment of law are

fudden and unpremeditated, as manflaughter and the like

;

which therefore cannot have any acceffories before the fa6l *.

But in petit larciny, or minute thefts, and all other crimer

under the degree of felony, there are no acceffories j but all

pcrfons concerned therein, if guilty at all, are principal* ^
:

the fame rule holding with regard to the higheft and loweft

offences ; though upon different reafons. In treafon all arc

principals, propter odium deliSii ; in trefpafs all are prin-

cipals, becaufe the law, quae de minimis mn curaty does not

defcend to diftinguifli the different fhades of guilt in petty

mifdemefnors. It is a maxim, that accefforius fequitur natU'

ram fui principalis ' ; and therefore an acceffory cannot be

guilty of a higher crime than his principal j being only pu-

niflied, as a partaker of his guilt. So that if a fervant infti*

gates a ftranger to kill his mafter, this being murder in the

ftranger as principal, of courfe the fervant is acceffory only,

to the crime of murder ; though, had he been prefent and af-

fifting, he would have been guilty as principal of petty trea-

fon, and the ftranger of murder ".

2. As to the fecond point, who may be an acceffory befori

the faft ; fir Matthew Hale " defines him to be one, who
being abfent at the time of the crime committed, doth yet

procure, counfel, or command another to commit a crime.

Herein abfence is neceffary to make him an acceffory j for if

fuch procurer, or the like, be prefent, he is guilty of the

crime as principal. If A then advifes B to kill another, and

*> Fofter. ^42, 1 3 Inft. 139,

1 I Hal. P. C. 6i|, >" 2 Havk. P. C. 315.
k Ibid, 613. » I Hal, P. C, 615, 616.

B does
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B does it in the abfence of A, now B is principal, and A is

acceflbry in the murder. And this holds, even though the

party killed be not in rerum natura at the time of the advice

given. As if A, the reputed father, advifes B the mother of

a baftard child, unborn, to ftrangle it when born, and fhe

dt)es fo ; A is acceflbry to this murder ". And it is alfo fet-

tled', that whoever procureth a felony to be committed^

though it be by the intervention of a third perfon, is an ac-

cefTory before the fadl. It is likewife a rule, that he who in

any wife commands or counfels another to commit an unlaw-

ful a£t, is acceflbry to all that enfues upon that unlawful zQi ;

but is not acceflbry to any a£t difl:in(9: from the other. As if

A commands B to beat C, and B beats him fo that he dies ;

B is guilty of murder as principal, and A as acceflbry.

But if A commands B to burn C's houfe; and he, in fo

doing, commits a robbery ; now A, though acceflbry to the

burning, is not acceflbry to the robbery, for that is a thing

of a diftinit and unconfequential nature 1. But if the felony

committed be the fame in fubftance with that which is com-

manded, and only varying in fome circumftantial matters

;

as if, upon a command to poifon Titius, he is ftabbed or

(hot, that he dies ; the commander is ftill acceflbry to the

murder, for the fubfl:ance of the thing commanded was the

death of Titius, and the manner of it's execution is a mere

collateral circumftance '.

3. An acceflbry after the faft may be, where a perfon,

knowing a felony to have been committed, receives, relieves,

comforts, or afllfts the felon *. Therefore; to make an ac-

ceflbry ex poJifaSfOy it is in the firft place requifite that he

knows of the felony committed '. In the next place, he muft

receive, relieve, comfort, or aflifl: him. And, generally, any

affiftance whatever given to a felon, to hinder his being ap-

prehended, tried, or fufi^ering punifliment, makes the afliftor

an acceflbry. As furniftiing him with a horfe to efcape his

» Dyer. i86. r a Hawk. P. C. 316.

P Fafter. 125. » i Hal P. C. 6j8.

< I Hal, P. C. 617. ' 2 Hawk, P. C. 3T9.

C 3 purfuci's,
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purfuers, money or vi£tuals to fupport him, a houfe or other

Ihelter to conceal him, or open force and violence to refcue

or protedl him ". Solikewife to convey inftruments to a fe-

lon to enable him to break gaol, or to bribe the gaoler to let

him efcape, makes a man an acceflbry to the felony. But

to relieve a felon in gaol with cloaths or other necefl'aries, is

no offence : for the crime imputable to this fpecies of accef-

fory is the hindrance of public juftice, by aflifting the felon

to efcape the vengeance of the law ". To buy or receive

ftolen goods, knowing them to be ftolen, falls under none of

thefe defcriptions ; it was therefore at common law, a mere

mifdemefnor, and made not the receiver acceflbry to the

theft, becaufe he received the goods only, and not the/elon * .•

but now by the ftatutes 5 Ann. c. 31. and 4 Geo. I. c. 11.

all fuch receivers are made acceflbries, and may be tranf-

ported for fourteen years ; and, in the cafe of receiving linen

goods ftolen from the bleaching grounds, are by ftatute

18 Geo, II. c. 27. declared felons without benefit of clergy.

In France fuch receivers are punifhed with death : and the

Gothic conftitutions diftinguiflied alfo three forts of thieves,

*' unu?n qui confilium daret^ alterum qui contreSiaret^ tertium qui

** receptoret et occuleret j pari poenaefmgulo$ obnoxios "."

The felony muft be complete at the time of the affiftance

given ; elfe it makes not the affiftant an acceflbry. As if one

wounds another mortally, and after the wound given, but be-

fore death enfues, a pcrfon afllfts or receives the delinquent

;

this does not make him acceflbry to the homicide, for till

death enfues, there is no felony committed y. But fo ftrict

is the law where a felony is aiflually complete, in order to do

effedlual juftice, that the neareft relations' are not fuffered to

aid or receive one another. If the parent affifts his child, or

the child his parent, if the brother receives his brother, the

inafter his fervant, or the fervant his mafter, or even if the huf-

band relieves his wife, who have any of them committed a

* 2 Hawk. P. C. 317, 318. * Stieriihock. de jure Gctb, I. 3. c. 5.

« 1 Hal. P. C. izc, 621, y I Hawk. P. C, 320.

w I Hal. P. C, 6ao.

felony.



Ch. 3, Wrongs. 3p
felony, tlie recelvefs become accefibries ex pojl faSio '. But
a feme covert cannot become an acceflbry by the receipt and

concealment of her huiband ; for (he is prefumed to a<Sl un-

der his coercion, and therefore flic is not bound, neither

ought flie, to difcover her lord ".

4. The laft point of inquiry is, how acceiTories are to be

treated, confidered diftindi from principals. And the gene-

ral rule of the antient law (borrowed from the Gothic confti-

tutions '') is this, that accefibries fhall fuiter the fame punifli-

ment as their prificipals : if one be liable to death, the other

is alfo liable"^ : as, by the laws of Athens, delinquents and

their abettors were to receive the fame pu-nifhment''. Why
then, it may be afked, are fuch elaborate diftin<5lions made
between accefibries and principals, if both are to fuffer the

fame puniftiment ? For thefe reafons. i. To diftinguifh the

Eature and denomination of crimes, that the accufed may
know how to defend himfelf when indicted : the commiffion

of an actual robbery being quite a different accufation from

that of harbouring the robber. 2. Becaufe, though by the

antient common law the rule is as before laid down, that

both fliall be puniflied alike, yet now by the fiiatutes relating

to the benefit of clergy a diftin£l:ion is made between them :

accefibries after the fa6t being ftill allowed the benefit of

clergy in all cafes, except horfe-ftealing ^ and fl:ealing of

linen from the bleaching-grounds ^
j which is denied to the

principals, and accefibries before the fa£l, in many cafes ; as,

among others, in petit treafon, murder, robbery, and wil-

ful burning ^. And perhaps if a diftiniSlion were conftantly

to be made between the punifliment of principals and accef-

fories, even hefore the fait, the latter to be treated with a

little lefs feverity than the former, it might prevent the per-

petration of many crimes, by increafing the difiiculty of find-

ing a perfon to execute the deed itfelf j as his danger would

2 3 Inft. 108. 2 Hawk. P. C, 310. ^ Pcftt. Antiq. b. i. c. 26.

» r Hal. P. C. 621. p Stat. 31 Eliz. c. 12.

b .See Stiernhook. \b\d.
<" Stat. iS Geo. II. c. 27.

« 3lBft. 188, g I Hal. P. C. 615.
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be greater than that of his accomplices, by reafon of the dif-

ference of his punifhment ''. 3. Becaufe formerly no man
could be tried as acceflbry, till after the principal was con-

vi6ied, or at leaft he muft have been tried at the fame time

with him : though that law is now much altered, as will be

Ihewn more fully in it's proper place. 4. Becaufe, though

a man be indidted as accefTory and acquitted, he may af-

terwards be indidted as principal j for an acquittal of re-

ceiving or counfelling a felon is no acquittal of the felony

itfelf : but it is matter of fome doubt, whether, if a man
be acquitted as principal, he can be afterwards indidled as

acceflbry before the fa6l j fince thofe offences are frequently

very near allied, and therefore an acquittal of the guilt of

one may be an acquittal of the other alfo'. But it is

clearly held, that one acquitted as principal may be indict-

ed as an acceffory after the fadt ; fince that is always an

offence of a different fpecies of guilt, principally tending to

evade the public juilice, and is fubfequent in it's commence-

ment to the other. Upon thefe reafons the diftin<ftion of

principal and acceffory will appear to be highly neceffary ;

though the punifhment is ftill much the fame with regard to

principals, and fuch acceffories^ as offend «/>mr;.

k Beccar. c. 37.
i i Hal. P. C. 625, 626. 2 Hawk.

P. C. 373. Foftcr. 361.
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Chapter the fourth.

Of offences against GOD
AND RELIGION.

IN the prefent chapter we are to enter upon the detail of

the feveral fpecies of crimes and mifdemefnors, with the

punishment annexed to each by the laws of England. It was

obferved, in the beginning of this book ^, that crimes and

mifdemefnors are a breach and violation of the public rights

and duties, owing to the whole community, confidered as a

community, in it's focial aggregate capacity. And in the

very entrance of thefe commentaries '' it was fhewn, that hu-

man laws can have no concern with any but focial and rela-

tive duties ; being intended only to regulate the conduft of

man, confidered under various relations, as a member of civil

fociety. All crimes ought therefore to be eftimated merely

according to the mifchiefs which they produce in civil fo-

ciety '^
: and, of confequence, private vices, or the breach of

mere abfolute duties, which man is bound to perform confi-

dered only as an individual, are not, cannot be, the object

of any municipal law ; any farther than as by their evil ex-

ample, or other pernicious eiFec^s, they may prejudice the

community, and thereby become a fpecies of public crimes.

Thus the vice of drunlcennefs, if committed privately and

alone, is beyond the knowlege and of courfe beyond the reach

of human tribunals : but if committed publicly, in the face

of the world, it's evil example makes it liable to temporal

cenfures. The vice of lying, which confifts (abftradedly

taken) in a criminal violation of truth, and therefore in any

' See pag. 5. e Beccar. ch. 8.

* See Vol, I. pag. 123, 124.

Ihape
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ihape is derogatory from found morality, is not however

taken notice of by our law, unlefs it carries with It fome

public inconvenience, as fpreading falfe news j or fome fe-

cial injury, as flander and malicious profccution, for which
a private rccompence is given. And yet drunkennefs and

lying arc inforo confcientiae as thoroughly criminal when they

are not, as when they are, attended with public inconveni-

ence. The only difference is, that both public and private

vices are fubjecl to the vengeance of eternal juftice; and

public vices are befides liable to the temporal punifhments of

human tribunals.

On the other hand, there are fome mifdemefnors, which

are punifhed by the municipal law, that are in themfelves

nothing criminal, but are made fo by the pofitive conftitu-

tions of the ftate for public convenience. Such as poach-

ing, exportation of wool, and the like. Thefe are naturally

no offences at all; but their whole criminality confifts in

their difobedience to the fupreme power, which has an un-

doubted right for the well-being and peace of the commu-
nity to make fopie things unlawful, which were in them-

felves indifferent. Upon the whole therefore, though part

of the offences to be enumerated in the following (heets are

offences againft the revealed law of God, others againfl the

law of nature, and fome are offences againft neither ;
yet in

a treatife of municipal law we muft confider them all as

deriving their particular guilt, here punifhable, from the

Jaw of man.

Having premifed this caution, I fhall next proceed to

diftribute the feveral offences, which are either directly or by

confequence injurious to civil fociety, and therefore punifh-

able by the laws of England, under the following general

heads : firft, thofe which are more immediately injurious to

God and his holy religion ; fecondly, fuch as violate and

tranfgrefs the law of nations; thirdly, fuch as more efpeci-

ally affeft the fovereign executive power of the ftate, or the

king and his government; fourthly, fuch as more dire(Slly

infringe
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infringe the rights of the public or commonwealth ; and,

laftly, fuch as derogate from thofe rights and duties, which

are owing to particular individuals, and in the prefervation and

vindication of which the community is deeply interefted.

First then, of fuch crimes and mifdemefnors, as more

immediately offend Almighty God, by openly tranfgrefling

the precepts of religion either natural or revealed j and me-

diately, by their bad example and confequence, the law of

fociety alfo; which conftitutes that guilt in the adlion,,

which human tribunals are to cenfure.

I. Of this fpecies the firft is that of apojlacy, or a total

renunciation of chriftianity, by embracing either a falfe reli-

gion, or no religion at all. This offence can only take

place in fuch as have once profeffed the true religion. The
perverfion of a chriftian to judaifm, paganifm, or other falfe

religion, was punifhed by the emperors Conftantius and Ju-

lian with confifcation of goods ''
; to which the emperors

Theodofius and Valentinian added capital punifhment, in

cafe the apoftate endeavoured to pervert others to the fame ini-

quity =. A punifhment too fevere for any temporal laws to

infli£l : and yet the zeal of our anceftors imported it into

this country j for we find by Bra£ton % that in his time

apoftates Were to be burnt to death. Doubtlefs the prefer-

vation of chriftianity, as a national religion, is, abftradled

from it's own intrinfic truth, of the utmoft confequence to

the civil ftate : which a fixxgle inftance will fufficiently de-

monftrate. The belief of a future ftate of rewards and pu-

nifhments, the entertaining juft ideas of the moral attributes

of the fupreme being, and a firm perfuafion that he fuperin--

tends and will finally compenfate every a£lion in Human life

(all which are cleariy revealed in the doctrines, and forcibly

inculcated by the precepts, of our faviour Chrift) thefe are the

grand foundation of all judicial o^ths ; which call God to

witnefs the truth of thofe fails, which perhaps may be only

known to him and the party attefting : all moral evidence

d Cod. I. 7. 1. i I. 3. c, 9.

e Jbld. 6. •

therefore,
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therefore, all confidence in human veracity, muft be weak-

ened by apoftacy, and overthrown by total infidelity «.

Wherefore all affronts to chriftianity, or endeavours to de-

preciate it's efficacy, in thofe who have once profefled it, are

highly deferving of cenfure. But yet the lofs of life is a hea-

vier penalty than the offence, taken in a civil light, deferves :

and, taken in a fpiritual light, our laws have ne jurifdi£tion

over it. This punifhment therefore has long ago become

obfolete ; and the offence of apoflacy was for a long time the

objedl only of the ecclefiaftical courts, which corredied the

offender pro faluie an'imae. But about the clofe of the lafl

century, the civil liberties to which we were then reftored

being ufed as a cloke of malicioufnefs, and the moft horrid

•dodlrines fubverfive of all religion being publicly avowed

both in difcourfe and writings, it was thought neceffary again

for the civil power to interpofe, by not admitting thofe mif-

creants '^ to the privileges of fociety, who maintained fuch

principles as deflroyed all moral obligation. To this end

it was enaded by ftatute 9 & la W. III. c. 32. that if any

perfon educated in, or having made profeffion of, the chrif-

tian religion, fhall by writing, printing, teaching, or ad-

vifed fpeaking, deny the chriftian religion to be true, or the

holy fcriptures to be of divine authority, he fhall upon the firfl

offence be rendered incapable to hold any office or place of

truft ; and, for the fecond, be rendered incapable of bring-

ing any adlion, being guardian, executor, legatee, or pur-

chafor of lands, and fhall fufFer three years imprifonment

without bail. To give room however for repentance, if,

within four months after the firft conviffion, the delinquent

will in open court publicly renounce his error, he is dif-

charged for that once from all difabilities.

II. A SECOND offence. is ihzl of herefy-y which confifts not

in a total denial of chriftianity, but of fome of it's effential

Z Vttles ejft epittionti hai, qu'ts negafy fit Jccietas civium inter ipfos, Di'u immor^

fttm intilligat, quain multa firrnenmrjure- taliiui interpoftih turn judic'ibus turn le^'i-

furando ; ijuaiitae Jalut'it Jintfocderum re- bus ? Clc. de LL, li, 7.

iigionet
;
quam multvi di-vir.i fupflidi me- •> Mijcroyantx in our antlent law books

#w A ptkrt nvocsrit
}
quamj"* Jancla is the name of unbelievers,

,niwcnii do^triftcs.
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doftrines, publicly and obftinately avowed ; being defined,

*' fententia rerum divinarum humano fenfu excogitata, palam doc-

*' ta et pertinaciter defenfa ^" And here it muft alfo be ac-

knowleged that particular modes of belief or unbelief, liot

tending to overturn chriftianity itfelf, or to fap the founda-

tions of morality, are by no means the objedt of coercion by

the civil magiftrate. What doflrines fhall therefore be ad-

judged herefy, w^as left by our old conftitution to the deter-

mination of the ecclefiaftical judge; who had herein a moft

arbitrary latitude allowed him. For the general definition ot

an heretic given by Lyndewode ^, extends to the fmalleft de-

viations from the do6brines of holy church :
" haerettcus ejl

" qui dubitat defide caiholtca^ et qui negligit fervare ea, quae

^^Romanaecclefiajiatuityfeufervaredecreverat." Or, as the

ftatute 2 Hen. IV, c. 15. exprefles it in Englifli, " teachers

*' of erroneous opinions, contrary to the faith and blefled de-

«' terminations of the holy church." Very contrary this to

the ufage of the firft general councils, which defined all he-

retical do6lrines with the utmoft precifion and exa6tnefs. And
what ought to have alleviated the punifhment, the uncer-

tainty of the crime, feems to have enhanced it in thofe days

of blind zeal and pious cruelty. It is true that tjie fantSlimo-

nious hypocrify of the canonifts went at firft no farther than

enjoining penance, excommunication, and ecclefiaftical de-

privation, for herefy J though afterwards they proceeded

boldly to imprifonment by the ordinary, and confifcation of

goods in pios ufus. But in the mean time they had prevailed

upon the weaknefs of bigotted princes to make the civil power

fubfervient to their purpofes, by making herefy not only a

temporal, but even a capital, offence ; the Romifti eccle-

fiaftics determining, without appeal, whatever they pleafed td

be herefy, and ftiifting off to the fecular arm the odium and

drudgery of executions ; with which they themfelves were too

tender and delicate to intermeddle. Nay they pretended to

intercede and pray, on behalf of the convicted heretic, ut

citra mortis periculum fententia circa eum moderetur ' ; well

* I Hal. P, C. 384, I Decretal. I. 5. t. 40, f. 27.
^ up. de basrttieii.

knowing
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knowing at the feme time that they were delivering the un-

happy vi<Slim to certain death. Hence the capital punifhments

infli£lcd on the antient Donatifts and Manichaeans by the em-

perors Theodofius and Juftinian " : hence alfo the conftitu-

tion of the emperor Frederic mentioned by Lyndewode", ad-

judging all perfons without diftinftion to be burnt with fire,

who were convi£led of herefy by the ecclefiaftical judge. The
fame emperor, in another conftitution ", ordained that if any

temporal lord, when admonifhed by the church, fliould neg-

lect to clear his territories of heretics within a year, it fhould

be lawful for good catholics to feife and occupy the lands,

and utterly to exterminate the heretical pofleffors. And upon

this foundation was built that arbitrary power, fo long claim-

ed and fo fatally exerted by the pope, of difpofmg even of the

kingdoms of reftadlory princes to more dutiful fons of the

church. The immediate event of this conftitution was

fomething fmgular, and may ferve to illuftrate at once the

gratitude of the holy fee, and the juft punifhment of the royal

bigot : for upon the authority of this very conftitution, the

pope afterwards expelled this very emperor Frederic from his

kingdom of Sicily, and gave it to Charles of Anjou p.

Christianity being thus deformed by the daemon of

perfecution upon the continent, we cannot expedt that our

own ifland fhould be entirely free from the fame fcourge.

And therefore we find among our antient precedents "J a writ

de haeret'ico comburendo, which is thought by fome to be as an-

tient ks the common law itfelf. However it appears from

thence, that the conviction of herefy by the common law was

not in any petty ecclefiaftical court, but before the archbi-

fiiop himfelf in a provincial fynod ; and that the delinquent

was delivered over to the king to do as he fhould plcafe with

him : fo that the crown had a control over the fpiritual

power, and might pardon the convi£l by iffuing no procefs

againft him; the writ de baeretito comhurendo being not a writ

ro Coi. I. I. tit. 5. P Baldus m Cod. 1, 5. 4,

« c. dt bacreticU, < F. N, B. aSg,

• Cod, I. 5. 4.

of
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of courfe, but ifluing only by the fpeciat diredion of the king

in council ^

But in the reign of Henry the fourth, when the eyes of

the chriftian world began to open, and the feeds of the pro-

teftant religion (though under the opprobrious name of lol-

lardy ') took root in this kingdom ; the clergy, taking ad-

vantage from the king's dubious title to demand an increafe

of their own power, obtained an z£t of parliament', which

fharpened the edge of perfecution to it's utmoft keennefs.

For, by that ftatute, the diocefan alone, without the inter-

vention of a fynod, might convidl of heretical tenets j and

unlefs the convidl abjured his opinions, or if after abjuration

he relapfed, the fherifF was bound ex officio, if required by

the bifhop, to commit the unhappy victim to the flames,

without waiting for the confent of the crown. By the fta-

tute 2Hen.V. c. 7. lollardy was alfo made a temporal offence,

and indidtable in the king's courts ; which did not thereby

gain an exclufive, but only a concurrent jurifdidlion with the

bifliop's confiftory.

Afterwards, when the final reformation of religion be-

gan to advance, the power of the ecclefiaftics was fomewhat

moderated : for though what herefy is, was not then pre-

cifely defined, yet we are told in fome points what it is not:

the ftatute 25 Hen. VHI. c. 14. declaring, that offences

againft the fee of Rome are not herefy ; and the ordinary

being thereby reftrained from proceeding in any cafe upon

mere fufpicion ; that is, unlefs the party be accufed by two

credible witnefTes, or an indidment of herefy be firft previ-

oufly found in the king's courts of common law. And yet the

fpirit of perfecution was not then abated, but only diverted

into a lay channel. For in fix years afterwards, by ftatute

31 Hen. Vni. c. 14. the bloody law of the fix articles was

made, which eftablifhed the fix moft contefted points of po-

> I Hal. P. C. 395. Walter Lolhard, a German reformer.

• So called not from Maw, or tares. Mod. Un. Hift. xxvi. 13, SpelaJ.C/o^I

(an etymology, which was afterwards 371.
devifed, in order tp juftify the Ww'wg-of i 3, Hen. IV. c, 15,

^etn } Matt, xiil. 30.) but from oi:t

pcrv.
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pery, tranfubftantiation, communion in one kind, the celi-

bacy of the clergy, monaftic vows, the facrifice of the mafs,

and auricular confeliion ; which points were " determined
•* and refolved by the moft godly ftudy, pain, and travail of
*' his majefty : for which his moft humble and obedient fub-
'* je<5ts, the lordsfpiritual and temporal and the commons, in

*' parliament aflembled, did not only render and give unto
*' his highnefs their moft high andv.hearty thanks," but did

alfo ena6i and declare all oppugners of the firft to be heretics,

and to be burnt with fire ; and of the five laft to be felons,

and to fufFer death. The fame ftatute eftablifhed a new and

mixed jurifdidlion of clergy and laity for the trial and con-

viftion of heretics ; the reigning prince being then equally

intent on deftroying the fupremacy of the bifhops of Rome,

and eftablifhing all other their corruptions of the chriftian

religion.

I SHALL not perplex this detail with the various'repeals and

revivals of thefe fanguinary laws in the two fucceeding reigns ;

but (hall proceed direiSlly to the reign of queen Elizabeth ;

when the reformation was finally eftablifhed with temper and

decency, unfullied with party rancour, or perfonal caprice

and refentment. By ftatute i Eliz. c. i. all former ftatutes

relating to herefy are repealed, which leaves the jurifdi£tion

of herefy as it ftood at common law ; viz. as to the infliftion

Of common cenfures, in the ecclefiaftical courts j and, in cafe

of burning the heretic, in the provincial fynod only \ Sir

Matthew Hale is indeed of a different opinion, and holds that

fuch power refided in th« diocefan alfo , though he agrees,

that in either cafe the writ de haeretico comburendo was not de-

mandable of common right, but grantable or otherwife merely

at the king's difcretion ". But the principal point now gain-

ed was, that by this ftatute a boundary is for the firft time

fct to what (hall be accounted herefy ; nothing for the future

being to be fo determined, but only fuch tenets, which have

been heretofore fo declared, i. By the words of the canoni*

cal fcriptures ; 2. By the firft four general councils, or fuch

» 5 Rep. 23. la Rej). 56, 51. • i Hal, P. C, 405,
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others as have only ufed the words of the holy fcrlptures j

or, 3. Which fhall hereafter be fo declared by the parliament,

with the aflent of the clergy in convocation. Thus was he-

xdj reduced to a greater certainty than before j though it

might not have been the worfe to have defined it in terms ftill

more precife and particular : as a man continued ftill liable

to be burnt, for what perhaps he did not underftand to be

herefy, till the ecclefiaftical j udge fo interpreted the words of

the canonical fcriptures.

For the writ de haeretlco comburendo remained ftill in force j

and we have inftances of it's being put in execution upoa

two anabaptifts in the feventeenth of Elizabeth, and two
Arians in the ninth of James the firft. But it was* totally

aboliflied, and herefy again fubje£led only to ecclefiaftipal

coTrc£iion, profalute animae, by virtue of the ftatute 29 Car. II,

c. 9. For, in one and the fame reign, our lands were delivered

from the flavery of military tenures; our bodies from arbi-

trary imprifonment by the habeas corpus a£l ; and our minds

from the tyranny of fuperftitious bigotry, by demolilhing

this laft- badge of perfecution in the Englifli law.

In what I have now faid I would not be underftood to de-

rogate from the juft rights of the national church, or to fa-

vour a loofe latitude of propagating any crude undigefled

fentlmcnts in religious matters. Of propagating, I fay; for

the bare entertaining them, without an endeavour to diifufe

them, feems hardly cognizable by any human authority. I

only mean to illuftrate the excellence of our prefcnt eftablifh-

ment, by looking back to former times. Every thing is now
as it fhould be, wijh refpecl to the fpiritual cognizance, and

fpiritual punifliment, of herefy : unlefs perhaps that the crime

ought to be more ftridlly defined, and no profecution per-

mitted, even in the ecclefiaftical courts, till the tenets in

queftion are by proper authority previoufly declared to be he-

retical. Under thefe reftri6lions, it feems neceflary for the

fupport of the national religion, that the officers of the church

fhould have power to cenfure heretics ; yet not to harrafs

them with temporal penalties, much lefs to exterminate or

- Vol. IV. D deftroy



5© Public B o o k IV.

deftroy them. The leglflature hath indeed thought it proper,

that the civil magiftrate fhould again interpofe, with regard

to one fpecies of herefy, very prevalent in modern times j for

by ftatute 9 & loW. III. c. 32. if any perfon educated in the

chrifti^ religion, or profefling the fame, (hall by w^riting,

printing, teaching, or advifed fpeaking, deny any one of

the perfons in the holy trinity to be God, or maintain that

there are more Gods than one, he fhall undergo the fame

penalties and incapacities, which were juft now mentioned

to be inflided on apoftacy by the fame flatute. And thus

much for the crime of herefy.

III. Another fpecies of ofFences againft religion are

thofe Mihich affe£l the ejiablijhed church. And thefc are either

pofitive, or negative : pofitive, by reviling it's ordinances ;

or negative, by non-conformity to it's worfhip. Of both of

thefe in their order.

I. And, firft, of the offence of reviling the ordinances of

the church. This is a crime of a much grofler nature than

the other of mere non- conformity ; fince it carries with it

the utmoft indecency, arrogance, and ingratitude : indecen-

cy, by fetting up private judgment in virulent and fadtious

oppofition to public authority : arrogance, by treating with

contempt and rudenefs what has at leaft a better chance to be

right, than the fmgular notions of any particular man ; and

ingratitude, by denying that indulgence and undifturbed li-

berty of confcience to the members of the national church,

which the retainers to every petty conventicle enjoy. However

it is provided by ftatutes i Edw. VI. c. i. and i Eliz. c. i.

that whoever reviles the facrament of the lord's fupper fhall

be puniflied by fine and imprifonment : and by the flatute

I Eliz. c. 2. if any minifter fhall fpeaic any thing in deroga-

tion of the book of common prayer, he fhall, if not beneficed,

be imprifoned one year for the firfl offence, and for life for

the fecond : and, if he be beneficed, he fhall for the firft

offence be imprifoned fix months, and forfeit a year's value of

his benefice; for the fecond offence he fhall be deprived, and

fuffer one year's imprifonment j and, for the third, fhall in

like manner be deprived, and fuffer imprifonment for life.

And
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And if any per/on whatfoever fhall in plays, fongs, or other

open words, fpeak any thing in derogation, depraving, or

defpifing of the faid book, or fhall forcibly prevent the read-

ing of it, or caufe any other fervice to be ufed in it's ftead,

he fhall forfeit for the firfl: offence an hundred marks ; for the

fecond four hundred ; and for the third fhall forfeit all his

goods and chattels, and fufFer imprifonment for life. Thefe

penalties were framed in the infancy of our prefent eilablifh-

ment : when the difciples ofRome and of Geneva united in in-

veighing with the utmofl bitternefsagainft theEnglifh liturgy

:

and the terror of thefe laws (for they feldom, if ever, were

fully executed) proved a principal means, under providence,

of preferving the purity as well as decency of our national

worfhip. Nor can their continuance to this time (of the

milder penalties at leafl) be thought too fevere and intolerant ;

fo far as they are levelled at the offence, not of thinking dif-

ferently from the national church, but of railing at that church

and objiruiling it's ordinances, for not fubmitting it's public

judgment to the private opinion of others. For, though it is

clear, that no reftraint fhould be laid upon rational and dif-

paffionate difcuflions of the rectitude and propriety of the

eflablifhed mode of worfhip ; yet contumely and contempt

are what no eflablifhment can tolerate *. A rigid attachment

to trifles, and an intemperate zeal for reformin:^ them, are

equally ridiculous and abfurd : but the latter is at prefent the

lefs excufable, becaufe from political reafons, fufficiently

hinted at in a former volume ^, it would now be extremely

unadvifable to make any alterations in the fervice of the

church ; unlefs by it's own confent, or unlefs in can be

fhewn that fome manifefl impiety or fhocking abfurdity will

follow from continuing the prefent forms.

2. Non-conformity to the worfhip of the church is the

other, or negative, branch of this offence. And for this there

is much more to be pleaded than for the former j being a mat-

V By an crdinance 23 Aug. 1645, fliip, fubjefted the offender upon indift-

which continued till the reftorattcn,^ to ment to a difcretionary fine, not excesdu.

preach, write, or print, ajy thing in ing fi;"ty pounds. (Scobell. 98.)

derogation or depraving of the dlreBory, w Vol. I. pag. 98.

for the then eftabliihod prefoytcrian wor-
'
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ter of private eonfcience, to the fcruples of which our prefent

laws have (hewn a very juft and chriftian indulgence. For

undoubtedly all perfecution and oppreffion of weak con-^

faiences, on the fcore of religious perfuafions, are highly

unjuftifiable upon every principle of natural reafon, civil li-

berty, or found religion. But care muft be taken not to

carry this indulgence into fuch extremes, as may endanger

the national church : there is always a difference to be made

between toleration and eitablilhment.

NoN-coNFORMiSTS are of two forts : firfl, fuch as abfent

themfelves from divine worfhip in the eftabliflied church,

through total irreligion, and attend the fervice of no other

perfuafion. Thefe by the ftatutes of i Eliz. c. 2. 23 Eliz,

c. I. and 3 Jac. I. c. 4. forfeit one fhilling to the poor every

lord*s day they fo abfent themfelves, and 20/. to the king if

they continue fuch default for a month together. And if

they keep any inmate, thus irreligioufly difpofed, in their

houfes, they forfeit 10 /. per month.

The fecond fpecies of non-conformifts are thofe who of-

fend through a miftaken or perverfe zeal. Such were efteemed

by our laws, enaded fmce the time of the reformation, to be

papifts and proteftant diflenters : both of which were fup-

pofed to be equally fchifmatics in not communicating with

the national church ; with this difference, that the papift?

divided from it upon material, though erroneous, reafons ;

but many of the diffenters, upon matters of indifference, or,

in other words, upon no reafon at all. Yet certainly our

anceftors were miftaken in their plans of compulfion and in-

tolerance. The fin of fchifm, as fuch, is by no means the

objedt of temporal coercion and punifhment. If through

weaknefs of intellect, through mifdirefted piety, through

perverfenefs and acerbity of temper, or (which is often the

cafe) through a profpedl of fecular advantage in herding witk

a party, men quarrel with the ecclefiaftical eftablifliment, the

civil magiftratehas nothing to do with itj unlefs their tenets

and praftice are fuch as threaten ruin or difturbance to the

ftatft He is bound indeed to protect the eftabli^^ed church

:

ajid
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and, if this can be better effeded, by admitting none but it's

cenuine members to offices of truft and emolument, he is

certainly at liberty fo to do; the difpofal of offices being mat-

ter of favour and difcretion. But, this point being once fe-

cured, all perfecution for diverfity of opinions, however ridi-

culous or abfurd they may be, is contrary to every principle of

found policy and civil freedom. The names and fubordination

of the clergy, the pofture of devotion, the materials and colour

of the minifter's garment, the joining in a known or an un-

known form of prayer, and other matters of the fame kind,

muft be left to the option of every man's private judgment.

With regard therefore to protejlant dijfentersy although the

experience of their turbulent difpofition in former times oc-

cafioned feveral difabilities and reftriclions (which I fhall not

undertake to juftify) to be laid upon them by abundance of

ftatutes ^, yet at length the legiflature, with a fpirit of true

magnanimity, extended that indulgence to thefe fe£l:aries,

which they themfelves, when in power, had held to be coun-

tenancing fchifm, and denied to the church of England y.

The penalties are conditionally fufpended by the ftatute i W.
& M. ft. I. c. 18. " for exempting their majefties proteftant

" fubje6ls, difTenting from the church of England, from the

*' penalties of certain laws," commonly called the toleration

aft; which declares, that neither the laws above-mentioned,

nor the ftatutes i Eliz. c. 2. §. 14. 3 Jac. I. c. 4 & 5. nor

any other penal laws made agair.ft popifh recufants (except the

teft acts) fhall extend to any diflenters, other than papifts and

fuch as deny the trinity : provided, i. that they take the oaths

of allegiance and fupremacy (or make a fimilar affirmation,

being quakers '^) and fubfcribe the declaration againft popery

;

2. that they repair to fome congregation certified to and re-

giftered in the court of the bifhop or archdeacon, or at the

county feffions; 3. that the doors of fuch meeting-houfe fhall

be unlocked, unbarred, and unbolted ; in default of which

"23 Eliz. C.I. 29 Eliz. c, 6, 3 5 Eliz, nalties on th« former two, in cafe of

C. I. Z2 Car. II. c. I. ufinz the book of common-prayer, not

y The ordinance of 1645 (before- only in a place of public worfliip, but

cited) infli£led imprifonmcnt for a year alfo in any private family,

on the third offence, and pecuniary pe- 2 See Stat, 8 Geo, I. c, 6.

D ^ • the
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the pcrfons meeting there are ftill liable to all the penalties of

the former a6ls. Diflenting teachers, in order to be exempted

from the penalties of the ftatutes i3&i4Car. II. c. 4. 17 Car.

II. c. 2. and 22 Car. II. c, i. are alfo to fubfcribe the articles

of religion mentioned in the ftatute 13 Eliz. c. 12. (viz. thofe

which only concern the confeffion of the true chriftian faith

and the doiStrine of the facraments) with an exprefs exception

of thofe relating to the government and powers of the church,

and to infant baptifm. And by ftatute 10 Ann. c. 2. this

toleration is ratified and confirmed ; and it is declared that

the faid aft fhall at all times be inviolably obferved for the

exempting fuch proteftant diflenters, as are thereby intended,

from the pains and penalties therein mentioned. Thus, though

the crime of non-conformity is by no means univerfally ab-

rogated, it is fufpended and ceafes to exift with regard to thefe

proteftant difl!enters, during their compliance with the con-

ditions impofed by the a£t of toleration : and, under thefe

conditions, all pcrfons, who will approve themfelves no pa-

pifts or oppugners of the trinity, are left at full liberty to a<5t

as their confciences fhall diredl them, in the matter of reli-

gious worfhip. And, if any perfon fhall wilfully, malicioufly,

or contemptuoufly difturb any congregation, aflembled in any

church or permitted meeting-houfe, or fhall mifufe any preach-

er or teacher there, he fhall (by virtue of the fame ftatute)

be bound over to the fcilions of the peace, and forfeit twenty

pounds. But by ftatute 5 Geo. I. c. 4. no mayor or principal

magiftrate, muft appear at any difTenting meeting with the

enfigns of his office^, on pain of difability to hold that or any

other office : the legiflature judging it a matter of propriety,

that a mode of worfhip, fet up in oppofition to the national,

when allowed to be exercifed in peace, fliould be exercifed

alfo with decency, gratitude, and humility. Neither doth

the 3(51 of toleration extend to enervate thofe claufes of the

ftatutes 13& 14 Car. II. c. 4. & 17 Car. II. c. 2. which pro-

hibit (upon pain of fine and imprifonment) all perfons from

teaching fchdol unlefs they be licenfed by the ordinary, and

» Sir Humphrey Edw'ii, a lord mayor which is alluded to by dean Swift, in his

of Lon<!o», had the imprudence foon tnk ofa tub, under the allegory of Jack
after the toleration-ad to go to a pre%- gettingon a grey horfe, and eating cuftard.

tcrian meeting-houfe in his fcimalitics

:

fub-
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fubfcribe a declaration of conformity to the liturgy of the

church, and reverently frequent divine fervice ejiablijhed by

the laws of this kingdom.

As topapijis, what has been faid of the proteftant diflenters

would hold equally ftrong for a general toleration of them ;

provided their feparation was founded only upon difference of

opinion in religion, and their principles did not alfo extend to

a fubverfion of the civil government. If once they could be

brought to renounce the fupremacy of the pope, they might

quietly enjoy their feven facraments, their purgatory, and

auricular confeffion ; their worfhip of reliques and images

;

nay even their tranfubftantiation. But while they acknowlege

a foreign power, fuperior to the fovereignty of the kingdom,

they cannot complain if the laws of that kingdom will not

treat them upon the footing of good fubjeils.

Let us therefore now take a view of the laws in force

againft the papifts j who may be divided into three dalles,

perfons profefling popery, popifh recufants convi£t, and po-

pilh priefts. i. Perfons profefling the popifh religion, befides

the former penalties for not frequenting their parifh church, are

difabled from taking any lands either by defcent or purchafe,

after eighteen years of age, until they renounce their errors ;

they mufl at the age of twenty-one regifler their eflates before

acquired, and all future conveyances and wills relating to

them ; they are incapable of prefenting to any advowfon, or

granting to any other perfon any avoidance of the fame ; they

may not keep or teach any fchool under pain of perpetual im-

prifonment -, and, if they willingly fay or hear mafs, they for-

feit the one two hundred, the other one hundred marks, and

each fhall fufier a year's imprifoninent. Thus much for per-

fons, who, from the mis fortune of family prejudices or other-

wife, have conceived an unhappy attachment to the Romifh

church from their infancy, and publicly profefs it's errors. But

if any evil induflry is ufed to rivet thefe errors upon them, if

any perfon fends another abroad to be educated in the popifh

religion, or to refide in any religious houfe abroad for that

purpofe, or contributes to their maintenance when there;

P 4 both
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both the fender, the fent, and the contributor, are difabled to

fue in law or equity, to be executor or adminiftrator to any

perfon, to take any legacy or deed of gift, and to bear any

office in the realm, and Ihall forfeit all their goods and chat-

tels, and likewife all their real eftate for life. And where thefe

errors are alfo aggravated by apoflacy, or perverfion, where a

perfon is reconciled to the fee of Rome or procures others to

be reconciled, the offence amounts to high treafon. 2. Popifh

recufants, convicted in a court of law of not attending the

fervice of the church of England, are fubjedt to the follow-

ing difabilities, penalties, and forfeitures, over and above

thofe before-mentioned. They are confidered as perfons ex-

communicated} they can hold no office or employment; they

mufl: not keep arms in their houfes, but the fame may be feifed

by the j uftices of the peace j they may not come within ten miles

of London, on pain of 100 /j they can bring no a6lion at

law, or fuit in equity ; they are not permitted to travel above

five miles from home, unlefs by licenfe, upon pain of forfeit-

ing all their goods ; and they may not come to court under

pain of 100/. No marriage or burial of fuch recufant, or

baptifm of his child, fhall be had otherwife than by the mi-

niflers of the church of England, under other fevere penalties.

A married woman, when recufant, fhall forfeit two thirds of

her dower or jointure, may not be executrix or adminiflratrix

to her hufband, nor have any part of his goods j and during

the coverture may be kept in prifon, unlefs her hufband re-

deems her at the rate of 10/. a month, or the third part of all

his lands. And, laflly, as a feme-covert recufant may be im-

prifoned, fo all others muft, within three months after con-

vi6tion, either fubmit and renounce their errors, or, if required

fo to do by four juftices, muft abjure and renounce the realm :

and if they do not depart, or if they return without the king's

licenfe, they fhall be guilty of felony, and fuffer death as

felons without benefit of clergy. There is alfo an inferior

fpecies of recufancy, (refufing to make the. declaration againfl

popery enjoined by flatute 30 Car. II. ft. 2. when tendered by

the proper magiftrate) which, if the party refides within ten

miles of London, makes him an abfolute recufant con vi6l; or,

if at a greater diflance, fufpends him from having any feat in

pa;r-
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parliament, keeping arms in his houfe, or any horfe above the

value of five pounds. This is the flate, by the laws now in

being ^, of a lay papift. But, 3. The remaining fpecies or de-

gree, w'z. popifh priefts, are in a ftill more dangerous condition.

By ftatute 1 1 & 12 W. III. c. 4. popifh priefts or bilhops, ce-

lebrating mafs or exercifing any part of their fundtions in

England, except in the houfes of embafladors, are liable to

perpetual imprifonment. And by the ftatute 27 Eliz. c. 2. any

popifti prieft, born in the dominionsof the crown of England,

who fliall come over hither from beyond Tea, (unlefs driven

by ftrefs of weather and tarrying only a reafonable time"=) or

fhall be in England three days without conforming and taking

the oaths, is guilty of high treafon : and all perfons harbour-

ing him are guilty of felony without the benefit of clergy.

This is a fhort fummary of the laws againft the papifts,

under their three feveral claftes, of perfons profefling the po-

pifti religion, popifh recufants convidl, and popifh priefts*

Of which the prefident Montefquieu obferves ^, that they are

fo rigorous, though not profefTedly of the fanguinary kind,

that they do all the hurt that can poflibly be done in cold

blood. But in anfwer to this it maybe obferved, (what foreign-

ers who only judge from our ftatute book are not fully ap-

prized of) that thefe laws are feldom exerted to their utmofl

rigor : and indeed, if they were, it would be very difficult to

excufc them. For they are rather to be accounted for from

their hiftory, and the urgency of the times which produced

them, than to be approved (upon a cool review) as a ftanding

fyftem of law. The reftlefs machinations of the jefuits during

the reign of Elizabeth, the turbulence and uneafinefs of the

papifts under the new religious eftablifhment, and the boldnefs

of their hopes and wifhes for the fucceffion of the queen of

Scots, obliged the parliament to counteract fo dangerous a fpirit

by laws of a great, and then perhaps necefTary, feverity. The
powder-treafon, in the fucceeding reign, ftruck a panic into

•> Stat. 23 Eliz. c. I. 27 Eliz. c, 2. Ji & 12W. Ill, c. 4. 12 Ann. H. 2.

agEliz. c. 6. 35Eliz. c. 2. ijac. I. c. 14. i Geo. I. ft. 2. c. 55. 3Geo.I.
c. 4. 3 Jac. I. c. 4 & 5. 7jac. I. c. 6- c. 18. u Geo. II. c. 17.

3 Car. I. c. 3. 25 Car. II. c, 2. 30 Car, c Raym. 377, Latch, i.

|I. ft. 2. 1 W. & M. c. 9, 15, & 26. d Sp. L.. b. ig. c. 17,

James
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James I, which operated in different ways: it occafioned the

enacting of new laws againft the papifts ; but deterred him

from putting them in execution. The intrigues of queen Hen-
rietta in the reign of Charles T, the profpedt of a popifti fuc-

cefTor in that of Charles II, the aflaflination-plot in the reign

of king William, and the avowed claim of a popifh pretender

to the crown in fubfequent reigns, will account for the exten-

lion ofthefe penalties at thofefeveral periods of our hiftory. But

if a time (hould ever arrive, and perhaps it is not very diftant,

when all fears of a pretender fhall have vanifhed,and the power

and influence of the pope fhall become feeble, ridiculous, and

defpicable, not only in England but in every kingdom of Eu-
rope; it probably would not then be amifs to review and foften

thefe rigorous edicts j at leaft till the aw7 principles of the ro-

man catholics called again upon the legiflature to renew them

:

for it ought not to be left in the breaft of every mercilefs

bigot, to drag down the vengeance of thefe occafional laws

Upon inoffcnfive, though miftaken, fubjedls ; inoppofition to

the lenient inclinations of the civil magiftrate, and to the de-

ftrudlion of every principle of toleration and religious liberty.

In order the better to fccure the eftablifhed church againft

perils from non-con form ifts of all denominations, infidels,

turks, jews, heretics, papifts, and fedaries, there are however

two bulwarks eVedled ; called the corporation and tej} a£ls: by

the former of which * no perfon can be legally eleded to any

office relating to the government of any city or corporation,

unlefs, within a twelvemonth before, he has received the fa-

crament of the lord's fupper according to the rights of the

church of England ; and he is alfo enjoined to take the oaths

of allegiance and fupremacy at the fame time that he takes the

oath of office : or, in default of either of thefe requifites, fuch

eledtion fliall be void. The other, called the teft ait*", diredls

all officers civil and military to take the oaths and make the

declaration againft tranfubftantiation, in any of the king's

cqurts at Weftminfter, or at the quarter feffions, within fix

calendar months after their admiffion ; and alfo within the

« Stat. 13 Car, II. ft, 2. c. i,
f Stat. 25 Car. II, c, a, explained by

9 Ceo, II, c, 26.

fame
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fame time to receive the facrament of the lord's fupper,

according to the ufage of the church of England, in fome'

public church immediately after divine fervice and fermon,

and to deliver into court a certificate thereof figned by the

minifter and church-warden, and alfo to prove the fame by

two credible vi^itneffes ; upon forfeiture of 500/, and difa-

biJity to hold the faid office. And of much the fame na-

ture with thefe is the flatute 7 Jac. I. c. 2. which permits

no perfons to be naturalized or reftored in blood, but fuch

as undergo a like teft : which teft having been removed

in 1753, in favour of the Jews, was the next feffion of par-

liament reftored again with fome precipitation.

Thus much for offences, which ftrike at our national reli-

gion, or the dodlrine and difciplineof the church of England

in particular. I proceed now to confider fome grofs impieties

and general immoralities, which are taken notice of and pu-

nifhed by our municipal law; frequently in concurrence with

the ecclefiaftical, to which the cenfure of many of them does

alfo of right appertain; though with a view fomewhat diflfe-

rent : the fpiritual court punifhing all finful enormities for the

fake of reforming the private fmner, proJalute ammae\ while

the temporal courts refent the public affront to religion and mo-

rality on which all government mufl depend for fupport, and

corredi more for the fake of example than private amendment.

IV. The fourth fpecies of offences therefore, more imme-

diately againft God and religion, is that of hlajphemy againft

the Almighty, by denying his being or providence ; or by

contumelious reproaches of our faviour Chrift. Whither alfo

may be referred all prophane fcoffing at the holy fcripture, or

expofing it to contempt and ridicule. Thefe are offences

punifhable at common law by fine and imprifonment, or

other infamous corporal punifliment s
; for chriftianity is

part of the laws of England *•.

V. Somewhat allied to this, though in an inferior de-

gree, is the offence of profane and commonfwearing and curf-

S 1 Hawk, P. C. 7, hi Venlw 293. z Strange, 834.
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ing. By the laft flatute againft which, 19 Geo. II. c. 21.

which repeals all former ones, every labourer, failor, or fol-

dier profanely curfmg or fwearing fhall forfeit is. every

other perfon under the degree of a gentleman 2 s. and every

gentleman or perfon of fuperior rank 5J. to the poor of the

parifli ; and, on a fecond convidlion, double ; and, for every

fubfequent offence, treble the fum flrft forfeited ; with all

charges of conviilion : and in default of payment fhall be fent

to the houfe of corredlion for ten days. Any juftice of the

peace may convidi upon his own hearing, or the teftimony

of one witnefs : and any conftable or peace officer, upon his

own hearing, may fecure any offender and carry him before a

juflice, and there convi£l him. If the juflice omits his duty,

he forfeits 5 /, and the conftable 40 s. And the a6t is to be

read in all parifh churches, and public chapels, the funday

after every quarter day, on pain of 5/. to be levied by warrant

from any juflice. Befides this punifhment for taking God's

name in vain in common difcourfe, it is enabled by flatute

3 Jac. I. c. 21. that if in any flage play, interlude, or fhew,

the name of the holy trinity, or any of the perfons therein, be

jeflingly or profanely ufed, the offender fhall forfeit 10/, one

moiety to the king, and the other to the informer.

VI. A SIXTH fpecics of offences againfl God and religion,

of which our antient books are full, is a crime of which one

knows not well what account to give. I mean the oflence of

vjttchcraftf canjuratioti, inchantment^ oxforeery. To deny the

poffibility, nay, actual exiflence, of witchcraft and forcery, is

at once flatly to contradidl the revealed word of God, in va-

rious paffages both of the old and new teflament : and the

thing itfelf is a truth to which every nation in the world hath

in it's turn borne teflimony, either by examples feemingly well

attefled, or by prohibitory laws, which at leafl fuppofe the pof-

fibility of a commerce with evil fpirits. The civil law punifhes

with death not only the forcerers themfelves, but alfo thofe

who confult them ' ; imitating in the former the exprefs law

of God ''j " thou fhalt not fuffer a witch to live," And our

own laws, both before and fince the conquefl, have been

> Qoi, I. 9, t, 18. k Exod, uii, 1%,

equally



eh. 4. Wrong s." 61

equally penal ; ranking this crime in the fame clafs with he-

refy, and condemning both to the flames '. .The prefident

Montefquieu"" ranks them alfo both together, but with a very

different view : laying it down as an important maxim, that

we ought to be very circumfpe£t in the profecution of magic

and herefy ; becaufe the moft unexceptionable conduft, the

pureft morals, and the conftant pradice of every duty in life,

are not a fuificient fecurity againft the fufpicion of crimes like

thefe. And indeed the ridiculous ftories that are generally

told, and the many impoftures and delufions that have been

difcovered in all ages, are enough to demolifh all faith in fuch

a dubious crime ^ if the contrary evidence were not alfo ex-

tremely ftrong. Wherefore it feems to be the nloft eliorjble

way to conclude, with an ingenious writer of our own ", that

in general there has been fuch a thing as witchcraft; though

one cannot give credit to any particular modern inftance of it.

Our forefathers were ftronger believers, when they enabled

by ftatute 33 Hen. VIII. c. 8. all witchcraft and forcery to be

felony without benefit ofclergy; and again by flatute ijac. I.

c. 12. that all perfons invoking any evil fpirit, or confulting,

covenanting with, entertaining, employing, feeding, or re-

warding any eyil fpirit; or taking up dead bodies from their

graves to be ufed in any witchcraft, forcery, charm, or in-

chantment ; or killing or othcrwife hurting any perfon by

fuch infernal arts ; fhould be guilty of felony without benefit

of clergy, and fufFer death. And, if any perfon fhould attempt

by forcery to difcover hidden treafure, or to- reflore flolen-

goods, or to provoke unlawful Jove, or to hurt any man or

beafl-, though the fame were not effeded, he or flie fhould fuf-

fer imprifonment and pillory for the firfl offence, and death

for the fecond. Thefe ails continued in force till lately, to

the terror of all antient females in the kingdom : and many
poor wretches were facrificed thereby to the prejudice of their

neighbours, and their own illufions ; not a few having, by

fome means or other, confefTed the fa£l at the gallows. But

all executions for this dubious crime are now at an end ; our

legiflature having at length followed the wife example of

1 3 Inft. 44. n Mr. AJJifon, Speft, N^. 117.

» Sp. L. b. 12. c. ;, Louii
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Louis XIV in France, who thought proper by an edift to

reftrain the tribunals of juftice from receiving informations of

witchcraft ". And accordingly it is with us enaded by ftatute

9 Geo. II. c. 5. that no profecution fhall for the future be car-

Tied on againft any perfon for conjuration, witchcraft, forcery,

or inchantment. But the mifdemefnor of perfons pretending

to ufe witchcraft, tell fortunes, or difcover ftolen goods by

Ikill in the occult fciences, is ftill defervedly punifhed with a

year's imprifonment, and {landing four times in the pillory.

VII. A SEVENTH fpecies of ofFenders in this clafs are all

religious ivipojiors : fuch as falfely pretend an extraordinary

commiflion from heaven ; or terrify and abufc the people with

falfe denunciations ofjudgments. Thefe, as tending to fub-

vert all religion, by bringing it into ridicule and contempt,

are punifhable by the temporal courts with fine, imprifon-

ment, and infamous corporal punifhment p.

VIII. Simony, or the corrupt prefentation of any one to

an ecclefiaftical benefice for gift or reward, is alfo to be con-

fidered as an offence againft religion ; as well by reafon of the

facrednefs of the charge which is thus profanely bought and

fold, as becaufe it is always attended with perjury in the per-

fon prefented''. The ftatute 31 Eliz. c. 6. (which, fo far

as it relates to the forfeiture of the right of prefentation, was

confidered in a former book ^ ) enadts, that if any patron, for

money or any other corrupt confideration or promife, dire«9:ly

or indire6lly given, fliall prefent, admit, inftitute, induft,

inftall, or collate any perfon to an ecclefiaftical benefice or

dignity, both the giver and taker Ihall forfeit two years value

of the benefice or dignity ; one moiety to the king, and the

other to any one who will fue for the fame. If perfons alfo

corruptly refign or exchange their benefices, both the giver

and taker (hall in like manner forfeit double the value of the

money or other corrupt confideration. And perfons who fhall

• Voltaire SUcl. LouU xi-v. ch. 29. the crimes punilhabk in France.

Mod. Vn. Hift.Txv. 215. YetVough- p i Hawk. P. C. 7.

lans (de droit criminel, 353. 459. y? liill <1 3 Inft. 156.

reckons Mp forcery and witchcraft among ' SesVol. 11. pag. 279.

corruptly
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corruptly ordain or licence any minifter, or procure him to

be ordained or licenced (which is the true idea of fimony)

Ihall incur a like forfeiture of forty pounds ; and the minifter

himfelf of ten pounds, befides an incapacity to hold any ec-

clefiaftical preferment for feven years afterwards. Corrupt

eledlions and refignations in colleges, hofpitals, and other*

eleemofynary corporations, are alfo punifhed by the fame fta-

tute with forfeiture of the double value, vacating the place or

office, and a devolution of the right of eledlion for that turn

to the crown.

IX. Profanation of the lord's day, orfabbath- breakings

is a ninth offence againft God and religion, punifhed by the^

municipal laws of England. For, befides the notorious in-

decency and fcandal, of permitting any fecular bufinefs to be

publicly tranfadled on that day, in a country profeffing chrif-

tianity, and the corruption of morals which ufually follows

it's profanation, the keeping one day in feven holy, as a time

of relaxation and refrefhment as well as for public worfhip,

is of admirable fervice to a itate, confidered merely as a civil

inftitution. It humanizes by the help of converfation and

fociety the manners of the lower clalTes ; which would other-
'

wife degenerate into a fordid ferocity and favage felfiftinefs of

fpirit: it enables the induftrious workman to purfue his oc-

cupation in the enfuing week with health and chearfulnefs :

it imprints on the minds of the people that fenfe of their duty

to God, fo neceflary to make them good citizens; but which

yet would be worn cut and defaced by an unremitted conti-

nuance of labour, without any ftated times of recalling them.-

to the worfhip of their mak^r. And therefore the laws of

king Athelftan ' forbad all merchandizing on the lord's day,

under very fevere penalties. And by the ftatute 27 Hen. VI.

c. 5. no fair or market (hall be held on the principal feftivals,

good friday, or any funday (except the four fundays in har-

veft) on pain of forfeiting the goods expofed to fale. And,

fince, by the ftatute i Car. I. c. i. no perfon Ihall aflcmble,

out of their own parifties, for any fport whatfoever upon this

day; nor, in their parifhes, fhall ufe any bull or bear bait-

* c, 24.

inz.
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ing, interludes, plays, or other unlawful exercifes, or paf-

times i on pain that every offender fhall pay 3^. 4^. to the

poor. This ftatute does not prohibit, but rather impliedly

allows, any innocent recreation or amufement, within their

rcfpedlive parifhes, even on the lord's day, after divine fervice

is over. But by ftatute 29 Car. II. c. 7. no perfon is allow-

ed to work on the lord's day, or ufe any boat or barge, or ex-

pbfe any goods to fale ; except meat in public hou fes, milk

at certain hours, and works of neceffity or charity, on for-

feiture of 5^. Nor {hall any drover, carrier, or the like,

travel upon that day, under pain of twenty (hillings.

X. Drunkenness is alfo punifhed by ftatute 4 Jac. I.

c. 5. with the forfeiture of 5^; or the fitting fix hours in the

ftocks : by which time the ftatute prefumes the offender will

have regained his fenfes, and not be liable to do mifchief to

his neighbours. And there are many wholefome ftatutes, by

way of prevention, chiefly pafled in the fame reign of king

James I, which regulate the licencing of ale-houfes, and

punifh perfons found tippling therein \ or the mafters of fuch

houfes permitting them.

' XI. The laft offence which I (hall mention, more im-

mediately againft religion and morality, and cognizable by

the temporal courts, is that of open and notorious lewdnefs :

either by frequenting houfes of ill fame, which iran indift-

able offence *
j or by fome grofsly fcandalous and public in-

decency, for which the punifhment is by fine and imprifon-

ment ". In the year 1650, when the ruling powers found it

for their intereft to put on the femblance of a very extraordi-

nary ftridlnefs and purity of morals, not only inceft and wilful

adultery were made capital crimes ; but alfo the repeated zdi

of keeping a brothel, or committing fornication, were (upon

a fecond convi<Stion) made felony without benefit of clergy '^,

But at the reftoration, when men from an abhorrence of the

hypocrify of the late times fell into a contrary extreme, of

licentioufnefs, it was not thought proper to renew a law of

t Poph. 208. w Scobell. xii,

» I Sidcrf. 168.
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fuch unfafhionable rigour. And thefe ofFences have been ever

fince left to the feeble coercion of the fpiritual court, accord-

ing to the rules of the canon law j a law which has treated

the ofFence of incontinence, nay even adultery itfelf, with a

great degree of tendernefs and lenity ; owing perhaps to the

conftrained celibacy of it's firft compilers. The temporal

courts therefore take no cognizance of the crime of adultery,

otherwife than as a private injury ".

But, before we quit this fubjetEl:, we muft take notice of

the temporal punifhment for having hajlard children^ confi-

dered in a criminal light; for with regard to the maintenance

of fuch illegitimate offspring, which is a civil concern, we
have formerly fpoken at large y. By the ftatute 18 Eliz. c. 3.

two juftices may take order for the punifhment of the mother

and reputed father; but what that punifhment fhall be is not

therein afcertained : though the contemporary expofition was,

that a corporal punifhment was intended^. By ftatute yjac. I.

c. 4. a fpecific punifhment {yi%. commitment to the houfe

of corre<Stion) is inflicted on the woman only. But in both

cafes, it feems that the penalty can only be inflified, if the

baftard becomes chargeable to the. parifh ; for otherwife

the very maintenance of the child is confidered as a degree of

punifhment. By the laft mentioned ftatute the juftices may
commit the mother to the houfe of corredtion, there to be

punilhed and fet on work for one year ; and, in cafe of a

fecond ofFence, till fhe find fureties never to ofFeiid again.

3E See Vol. III. pag. 139. z DaJt. Juft, ch. 11,

y See Vol. I. pag. 458.

Vol. IV,



66 Public Book IV^

Chapter the fifth.

Of offences against the LAW
OF NATIONS.

ACCORDING to the method marked out in the

preceding chapter, we are next to confider the offences

more immediately repugnant to that univerfal law of fociety,

which regulates the mutual intercourfe between one ftate andO
another ; thofe, I mean, which are particularly animadverted

x>n, as fuch, by the Englifh law.

The law of nations is a fyftem of rules, deducible by na-

tural reafon, and eftablifhed by univerfal confent among the

civilized inhabitants of the world *
j in order to decide all

difputes, to regulate all ceremonies and civilities, and to in-

fure the obfervance of juftice and good faith, in that intj||r-

courfe which muft frequently occur between two or more

independent ftates, and the individuals belonging to each ''.

This general law is founded upon this principle, that differ-

ent nations ought in time of peace to do one another all the

good they can; and, in time of war, as little harm as poffi-

ble, without prejudice to their own real interefls*^. And, as

none of thefe flates will allow a fuperiority in the other, there-

fore neither can didate or prefcribe the rules of this law to

the rcfl ; but fuch rules muft necefTarily refult from thofc

a Vf. I. 1.9. c Sp. L. b. I, c. 3,

* See Vol. I, pag, 43,

prin*
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principles of natural juftice, in which all the learned of every

nation agree : or they depend upon mutual compacSts or

treaties between the refpedlive communities ; in the conftruc-

tion of which there is alfo no judge to refort to, but the law

of nature and reafon, being the only one in which all the

contracting parties are equally converfant, and to which they

arc equally fubje<St.

In arbitrary ftates this law, wherever it contradicts or is

not provided for by the municipal law of the country, is en-

forced by the royal power : but fmce in England no royal"

power can introduce a new law, or fufpend the execution of

the old, therefore the law of nations (wherever any queftion

arifes which is properly the objedt of it's jurifdidlion) is here

adopted in it's full extent by the common law, and is held

to be a part of the law of the land. And thofe ads of parlia-

ment, which have from time to time been made to enforce

this univerfal law, or to facilitate the execution of it's deci-

fions, are not to be confidered as introducSlive of any new
rule, but merely as declaratory of the old fundamental confti-

tutions of the kingdom; without which it muft ceafe to be a

part of the civilized world. Thus in mercantile queftions,

fuch as bills of exchange and the likej in all marine caufes,

relating to freight, average, demurrage, infurances, bottom-

ry, and others of a fimilar nature ; the law-merchant ^, v/hich

is a branch of the law of nations, is regularly and conftantly

adhered to. So too in all difputes relating to prizes, to (hip-

wrecks, to hoftages, and ranfom bills, there is no other rule

of decifion but this great univerfal law, collecled from hiftory

and ufage, and fuch writers of all nations and languages as

are generally approved and allowed of.

But, though in civil tranfadllons and queftions of pro-

perty between the fubjedls of different ftates, the law of na-

tions has much fcope and extent, as adopted by the law of

England
J yet the prefent branch of our inquiries v/ill fall

rt SecVel. I. pag. 273.

E 2 vvithii^
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within a narrow compafs, as offences agalnft the law of na-

tions can rarely be the obje£l of the criminal law of any par-

ticular ftate. For offences againft this law are principally in-

cident to whole ftates or nations : in which cafe recourfe can

only be had to war j which is an appeal to the God of hofts,

to punifh fuch infractions of public faith, as are committed

by one independent people againft another: neither ftate hav-

ing any fuperiorjurifdidlion to refort to upon earth for juftice.

But where the individuals of any ftate violate this general

Jaw, it is then the intereft as well as duty of the govern-

ment, under which they live, to animadvert upon them with

a becoming feverity, that the peace of the world may be

maintained. For in vain would nations in their colleftive

capacity obferve thefe univerfal rules, if private fubjefls were

at liberty to break them at their own difcretion, and involve

the two ftates in a war. It is therefore incumbent upon the

nation injured, firft to demand fatisfaclion and juftice to be

done on the offender, by the ftate to which he belongs ; and,

if that be refufed or neglected, the fovereign then avows

himfelf an accomplice or abettor of his fubjeft's crime, and

draws upon his community the calamities of foreign war.

The principal offences againft the law of nations, animad-

verted on as fuch by the municipal laws of England, are

of three kinds ; i. Violation of fafe-condudls ; 2. Infringe-

ment of the rights of embaffadors j and, 3. Piracy.

I. As to the firft, violation o{fafe-conduEls or paffports^ ex-

prefsly granted by the king or his embaffadors "= to the fub-

jefts of a foreign power in time of mutual war ; or, com-

mitting a£ls of hoftility againft fuch as are in amity, league,

or truce with us, who are here under a general implied fafe-

condudt ; thefe are breaches of the public faith, without the

prefervation of which there can be no intercourfe or com-

merce between one nation and another : and fuch offences

may, according to the writers upon the law of nations, be a

juft ground of a national war j fmce it is not in the power of

^e See Vol. I. pag. a6o.
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the foreign prince to caufe juftice to be done to his fubjeds by

the very individual delinquent, but he muft require it of the

whole coqimunity. And as during the continuance of any

fafe-condu(5l, either exprefs or implied, the foreigner is un-

der the protedlion of the king and the law ; and, more efpe-

cially, as it is one of the articles of magna carta % that foreign

merchants fliould be entitled to fafe-condu6l and fecurity

throughout the kingdom ; there is no queftion but that any

violation of either the perfon or property of fuch foreigner

may be punifhed by indi61;ment in the name of the king,

whofe honour is more particularly engaged in fupporting his

own fafe-condudl. And, when this malicious rapacity was

not confined to private individuals, but broke out into gene-

ral hoftilities, by the ftatute 2 Hen, V, ft. i. c. 6. breaking

of truce and fafe-condu<Sls, or abetting and receiving the

truce-breakers, was (in affirmance and fupport of the law of

nations) declared to be high treafon againft the crown and

dignity of the king ; and confervators of truce and fafe-con-

du£ls were appointed in every port, and impowered to hear

and determine fuch treafons (when committed at fe^) ac-

cording to the antient marine law then pra6tifed in the ad-

miral's court : and, together with two men learned in the

law of the land, to hear and determine according to that law

the fame treafons, when committed within the body of any

county. Which ftatute, fo far as it made thefe offences

amount to treafon, was fufpended by 14 Hen. VI. c. 8. and

repealed by 20 Hen. VI. c. 11. but revived by 29 Hen. VI.

c. 2. which gave the fame powers to the lord chancellor, af-

fociated with either of the chief juftices, as belonged to the

confervators of truce and their aflbfTors ; and ena(?ted that,

notwithftanding the party be conviiSled of treafon, the injur-

ed ftranger ftiould have reftitution out of his effects, prior to

any claim of the crown. And it is farther enafled by the

ftatute 31 Hen. VI. c. 4. that if any of the king's fubjccls at-

tempt or offend, upon the fea, or in any port within the

king's obeyfance, againft any ftranger in amity, league, or

truce, or under fafe-conducl; and efpecially by attaching

f 9 Hirt, III, t, 30. See Vol, I. pag, 159, ^c.
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his perfon, or fpoiling him, or robbing him of his goods

;

the lord chancellor, with any of the juftices of either the

king's-bench, or common pleas, may caufe full reftitution

and amends to be made to the party injured.

It is to be obferved, that the fufpending and repealing

a6ls of 14 & 20 Hen. VI, and alfo the reviving aft of

29 Hen. VI. were only temporary ; fo that it {hould feem

that, after the expiration of them all, the ftatute 2 Hen. V.

continued in full force: but yet it is confidered as extin£t by

the ftatute 14 Edw. IV. c. 4. which revives and confirms all

ftatutes and ordinances, made before the acceflion of the

houfe of York, againft breakers of amities, truces, leagues,

and fafe-condufts, within an exprefs exception to the ftatutes

of 2 Hen. V. But (however that may be) I apprehend it

was finally repealed by the general ftatutes of Edward VI and

queen Mary, for abolifliing new-created treafons j though

iir Matthew Hale feems to queftion it as to treafons commit-

ted on the fea?. But certainly the ftatute of 31 Hen. VI
remains in full force to this day.

II. As to the rights of embaffadors, which are alfo efta-

bliflied by the law of nations, and are therefore matter of

univerfal concern, they have formerly been treated of at

large ''. It may here be fufficient to remark, that the com-

mon law of England recognizes them in their full extent,

by immediately flopping all legal procefs, fued out through

the ignorance or rafhnefs of individuals, which may intrench

upon the immunities.of a foreign minifter or any of his train.

And, the more efFeftually to enforce the law of nations in

this refpeft, when violated through wantonnefs or infolence,

it is declared by the ftatute 7 Ann. c. 12. that all procefs

whereby the perfon of any embafTador, or of his domeftic or

domeftic fervant, may be arretted, or his goods diftreined or

fcifed, fhall be utterly null and void j and that all perfons

profecuting, foliciting, or executing fuch procefs, being

convifled by confelTion or the oath of one witnefs, before the

g I Hal. P. C. 267. h Sec Vol. I. pag. 253.

lord
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lord chancellor and the chief juftices, or any two of them,

Ihall be deemed violators of the laws of nations, and diftyrb-

ers of the public repofe ; and fhall fufFer fuch penalties and

corporal punifhment as the faid judges, or any two of them,

fliall think fit '. Thus, in cafes of extraordinary outrage,

for which the law hath provided no fpecial penalty, the le-

giflature hath intrufted to the three principal judges of the

kingdom an unlimited power of proportioning the punifh-

ment to the crime.

III. Lastly, the crime of piracy, or robbery and depre-

dation upon the high feas, is an offence againft the univerfal

law of fociety ; a pirate being according to fir Edward
Coke ^, hojiis humani generis. As therefore he has renounced

all the benefits of fociety and government, and has reduced

himfelf afrefh to the favage flate of nature, by declaring war

againft all mankind, all mankind muft declare war againfl

him : fo that every community hath a right, by the rule of

fclf-defence, to inflift that punifhment upon him, which

every individual would in a ftate of nature have been other-

wife entitled to do, for any invafion of his perfon or perfonal

property.

By the antient common law, piracy, if committed by a

fubje<St, was held to be a fpecies of treafon being contrary

to his natural allegiance j and by an alien to be felony only :

but now, fince theftatute of treafons, 25 Edw. III. c, 2. it

is held to be only felony in a fubje<St'. Formerly it was

only cognizable by the admiralty courts, which proceed by

the rules of the civil law"*. But, it being inconfiftent with

the liberties of the nation, that any man's life fhould be

taken away, unlefs by the judgment of his peers, or the

common law of the land, the ftatute 28 Hen. VIII. c. 15.

eftablifhed a new jurifdidtion for this purpofe j which pro-

ceeds according to the courfe of the common law, and of

which we fhall fay more hereafter.

• See the oecafion of making this ' Ibid.

ftatute; Vol. 1. pag. ^55,
m 1 Hawlc. P. C. 98,

*t 3 Inft. 113.

E 4 The
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The offence of piracy, by common law, confifh in com-'

mitting thofe ads of robbery and depredation upon the high

leas, which, if committed upon land, would have amounted

to felony there ". But, by ftatute, fome other offences are

made piracy alfo: as, by ftatute n & 12 W. III. c. 7. if any

natural born fubje£l: commits any adl: of hoftility upon the

high feas, againft others of his majefty's fubjedts, under co-

lour of a commiffion from any foreign power ; this, though

it would only be an aft of war in an alien, fhall be conftrucd

piracy in a fubjeft. And farther, any commander, or other

feafaring perfon, betraying his truft, and running away with

any fhip, boat, ordnance, ammunition, or goods; or yield-

ing them up voluntarily to a pirate j or confpiring to do thefe

acts ; or any perfon affaulting the commander of a veffel, to

hinder him from fighting in defence of his fliip, or confining

him, or caufing or endeavouring to caufe a revolt on board ;

ihall, for each of thefe offences, be adjudged a pirate, felon,

and robber, and fhall fuffer death, whether he be principal,

or merely accefibry by fetting forth fuch pirates, or abetting

them before the\fact, or receiving or concealing them or

their goods after it. And the ftatute 4 Geo. I. c. 11. ex-

prefsly excludes the principals from the benefit of clergy. By
the ftatute 8 Geo. I. c. 24. the trading with known pirates,

or furniftiing them with ftores or ammunition, or fitting out

any veffel for that purpofe, or in any wife confulting, com-

bining, confederating, or correfpcnding with them j or the

forcibly boarding any merchant veffel, though without feifing

or carrying her off, and deftroying or throwing any of the

goods overboard j ftiall be deemed piracy: and fuch acceffo-

ries to piracy as are defcnbed by the ftatute of king William,

are declared to be principal pirates, and all pirates convidled

by virtue of this a6l are made felons without benefit of clergy.

By the fame ftatutes alfo, (to encourage the defence of mer-

chant veffels againft pirates) the commanders or feamen

wounded, and the widows of fuch feamen as are flain, ia

any piratical engagement, fhall be entitled to a bounty, to

• X Hawk. p. C. 100.

be
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be divided among them, not exceeding one fiftieth part of

the value of the cargo on board : and fuch wounded feamen

fhall be entitled to the penfion of Greenwich hofpital; which

no other feamen are, except only fuch as have ferved in a fliip

of war. And if the commander fhall behave cowardly, by

not defending the fhip, if fhe carries guns or arms, or fhall

dicharge the mariners from fighting, fo that the fhip falls

into the hands of pirates, fuch commander fhall forfeit all

his wages, and fuiFer fix months imprifonment. Laflly, by

ftatute 18 Geo. II. c.30. any natural born fubje(5l, or denizen,

who in time of war fhall commit hoftilities at fea againft any

of his fellow-fubje£ts, or fhall affift an enemy on that ele-

ment, is liable to be tried and convicted as a pirate.

These are the principal cafes, in which the flatute law

of England interpofes, to aid and enforce the law of nations,

as a part of the common law ; by infli6ling an adequate pu-

nifhment upon offences againft that univerfal law, committed

by private perfons. We fhall proceed in the next chapter to

confider offences, which more immediately alFe6l the fovereign

executive power of our own particular ftate, or the king and

government ; which fpecles of crimes branches itfelf into a

much larger extent, than either of thofe of which we have

already treated.



74- Public Book IV.

Chapter the sixth.

Of high treason.

^"^ H E third general divifion of crimes confifts of fuch,

JL as more efpecially afFe£l the fupreme executive power,

or the king and his government ; which amount either to a

total renunciation of that allegiance, or at the leaft to a cri-

minal negle6l of that duty, which is due from every fubje£t

to his fovereign. In a former part of thefe commentaries *

we had occafion to mention the nature of allegiance, as the

tie or ligamen which binds ever)' fubjedl to be true and faith-

ful to his fovereign liege lord the king, in return for that pro-

tedlion which is afforded him ; and truth and faith to bear of

life and limb, and earthly honour ; and not to know or hear

of any ill intended him, without defending him therefrom.

And this allegiance, we may remember, was diftinguifhed

into two forts or fpecics : the one natural and perpetual,

which is inherent only in natives of the king's dominions

;

the other local and temporary', which is incident to aliens

alfo. Every offence therefore more immediately affedling the

royal perfon, his crown, or dignity, is in fome degree a

breach of this duty of allegiance, whether natural and innate,

or local and acquired by refidence : and thefe may be diftin-

guiftied into four kinds; j. Treafon. 2. Felonies injurious

to the king's prerogative. 3. Praemunire. 4. Other mifpri-

fions and contempts. Of which crimes the firft and principal

is that of treafon, >

• Book I. ch, io<

Treason,
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Treason, proditlo^ in it's very name (which is borrowed

from the French) imports a betraying, treachery, or breach

of faith. It therefore happens only between allies, faith the

mirror ^ : for treafon is indeed a general appellation, made

ufe of by the law, to denote not only offences againft the

king and government, but alfo that accumulation of guilt

which ariles whenever a fuperior repofes a confidence in a

fubjedl or inferior, between whom and himfelf there fubfifts

a natural, a civil, or even a fpiritual relation ; and the infe-

rior fo abufes that confidence, fo forgets the obligations of

duty, fubjciSlion, and allegiance, as to deftroy the life of any

fuch fuperior or lord ^ This is looked upon as proceeding

from the fame principle of treachery in private life, as would

have urged him who harbours it to have confpired in public

againft his liege lord and fovereign : and therefore for a wife

to kill her lord or hufband, a fervant his lord or mafter, an4

an ecclefiaftic his lord or ordinary ^ thefe, being breaches of

the lower allegiance, of private and domeftic faith, are de-

nominated ^^/// treafons. But when difloyalty fo rears it's

creft, as to attack even majefty itfelf, it is called by way of

eminent diftindtion high treafon, alta proditio ; being equiva-

lent to the crimen laefae majejiatis of the Romans, as Glanvil ^

denominates it alfo in our Englifh law.

As this is the higheft civil crime, which (confidered as a

member of the community) any man can poffibly commit,

it ought therefore to be the moft precifely afcertained. For

if the crime of high treafon be indeterminate, this alone (fays

the prefident Montefquieu) is fufficient to make any govern-

ment degenerate into arbitrary power ". And yet, by the

antient common law, there was a great latitude left in the

breaft of the judges, to determine what was treafon, or not

fo : whereby the creatures of tyrannical princes had oppor-

tunity to create abundance of conftructive treafons ; that is,

to raife, by forced and arbitrary conllrudions, offences into

•" c. 1. §. 7. i I. I, c. 2.

= LL. Ailfrtdi. c. 4. Ae:hel]i. c. 4. e Sp. L. b. 12. c. 7,

Cnut'i, c, 24. 61,

the
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the crime and punifliment of treafon, which never were fuf-

pe£ted to be fuch. Thus the accroaching^ or attempting to

excrcife, royal power (a very uncertain charge) was in the

21 Edw. III. held to be treafon in a knight of Hertfordftiire,

who forcibly aflaulted and detained one of the king's fubjedls

till he paid him 90/^ ; a crime, it muft be owned, well deferv-

ing of punifhment ; but which feems to be of a complexion

very different from that of treafon. Killing the king's father,

or brother, or even his meflenger, has alfo fallen under the

fame denomination s. The latter of which is almoft as ty-

rannical a do6trine as that of the imperial conftitution of

Arcadius and Honorius, which determines that any attempts

or defigns againft the minifters of the prince fhall be trea-

fon •". But however, to prevent the inconveniences vi'hich

began to arife in England from this multitude of conftruftive

treafons, the flatute 25 Edw. III. c. 2. was made j which

defines what offences only for the future (hould be held to be

treafon : in like manner as the lex 'Julia majejiatis among the

Romans, promulged by Auguftus Caefar, comprehended all

the antient laws, that had before been enabled to punifh

tranfgrefibrs againft the ftate '. This ftatute muft therefore

be our text and guide, in order to examine into the feveral

fpecies of high treafon. Artd we fliall find that it compre-

hends all kinds of high treafon under feven diftindl branches.

I. ** When a man doth compafs or imagine the death of

" our lord the king, of our lady his queen, or of their eldeft

*' fon and heir." Under this defcription it is held that a

queen regnant (fuch as queen Elizabeth and queen Anne)

is within the words of the a6t, being inverted with royal

power and entitled to the allegiance of her fubjedls J : but the

huft)and of fuch a queen is not comprized within thefe words,

^ iHal. P. C. 80. JcveritatetJoluntatemfceUriSfquaeffeEiumy

f, Britt. c. 22. I Hawk. P. C. 34.. fur.irijur* •voluerutit) ipfe quidun, utpote

h Shii de i:ece "virorum il!uj!rtt'.m, qui tnajejiatii rei/s, gladioftriatur, bonis ejus

ccvfiUh et conjijlorio nojlro interftint, Jena- omnibui f.Jco vofiro addiSllu (Cod, 9.

torum etiam (nam tt Ipji pars corporis 8. 5.^

vcjlrl Junt) -jel ci'jujliiet pajlrtmo, qui ' Gravin. Orlg. I. §. 3,}.

v'ditat rtiblJcumyQogltaverit: ^eedimtnlm j i Hal, P. C. 101.

ancj
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and therefore no treafon can be committed againft him ^.

The king here intended is the king in pofleflion, without

any refpedto his title : for it is held, that a king defaSio and

not dejure, or in other words an ufurper that hath got poflef-

fion of the throne, is a king within the meaning of the fta-

tute J
as there is a temporary allegiance due to him, for his

adminiftratlon of the government, and temporary protedlion

of the public : and therefore treafons committed againft Hen-

ry VI were punifhed under Edward IV, though all the line

of Lancafter had been previoufly declared ufurpers by a£t of

parliament. But the moft rightful heir of the crown, or king

tiejure and not defaSio^ who hath never had plenary pofleflion

of the throne, as was the cafe of the houfe of York during

the three reigns of the line of Lancaflrer, is not a king within

this ftatute againft whom treafons may be committed '. And
a very fenfible writer on the crown-law carries the point of

pofleflion fo far, that he holds "", that a king out of pofl'efllion

is fo far from having any right to our allegiance, by any other

title which he may fet up againft the king in being, that we
are bound by the duty of our allegiance to refift him. A
dodlrine which he grounds upon the ftatute 11 Hen.VII.

c. I. which is declaratory of the common law, and pro-

nounces all fubjefts excufed from any penalty or forfeiture,

which do aflift and obey a king defaSlo. But, in truth, this

feems to be confounding all notions of right and wrong ;

and the confequence w^ould be, that when Cromwell had

murdered the elder Charles, and ufurped the power (though

not the name) of king, the people were bound in duty to

hinder the fon's reftoration : and were the king of Poland or

Morocco to invade this kingdom, and by any means to get

pofleflion of the crown (a term, by the way, of very loofe

and indiftin^l fignification) the fubjecSt would be bound by

his allegiance to fight for his natural prince to-day, and by

the f^rtle duty of allegiance to fight againft him to-morrow.

The true diftindion feems to be, that the ftatute of Henry

^ 3 Inft. 7. I Hal. P. C. 106. m I Hawk. P. C. 36,

' 3 Inft. 7. \ HaJ. P,C. 104.

the
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the feventh does by no means command any oppofition to a

king de jure ; but excufes the obedience paid to a king

de faSio. When therefore a ufurper is in pofleffion, the

fubje6l is excufed and jujiijied in obeying and giving him af-

fiftance : otherwife, under a ufurpation, no" man could be

fafe ; if the lawful prince had a right to hang him for obedi-

ence to the powers in being, as the ufurper would certainly

do for difobedience. Nay farther, as the mafs of people are

imperfedl: judges of title, of which in all cafes pofleffion is

"primafacte evidence, the law compels no man to yield obedi-

ence to that prince, whofe right is by want of pofleffion ren-

dered uncertain and difputable, till providence {hall think fit

to interpofe in his favour, and decide the ambiguous claim :

and therefore, till he is entitled to fuch allegiance by poflTef-

fion, no treafon can be committed againfl: him. Lafl:ly, a

king who has refigned his crown, fuch refignation being ad-

mitted and ratified in parliament, is according to fir Matthew

Hale no longer the objedt of treafon ". And the fame reafon

holds, in cafe a king abdicates the government ; or, by ac-

tions fubverfive of the confl:itution, virtually renounces the

authority which he claims by that very confl:itution : fince,

as was formerly obferved °, when the fadl of abdication is

once efl:abliflied, and determined by the proper judges, the

confequence neceflarily follows, that the throne is thereby

vacant, and he is no longer king.

Let us next fee, what is a compajjing or imagining the death

of the king, iSc. Thefe are fynonymous terms ; the word

cpmpafs fignifying the purpofe or defign of the mind or will *,.

and not, as in common fpeech, the carrying fuch defign to

efFedl*!. And therefore an accidental firoke, which may
mortally wound the fovereign, per infortunium, without any

traiterous intent, is no treafon : as was the cafe of fir Wal-
ter Tyrrel, who, by the command of king William Hufus,

1 1 Hal. P. C. 104. ftrateJ by fome evident faft, was equal-

° Vol. I. pag. 212. ly penal as homicide itfel/, (3 Inft, 5.)
P By the antient law «»:/>a^;;^ or in- 1 j Hal, P. C, 107.

tending the death of any H).in, dcoioo-

fhooting
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(hooting at a haft, the arrow glanced againft a tree, and

killed the king upon the fpot ^ But, as this compailing or

imagination is an aft of the mind, it cannot poffibly fall un-

der any judicial cognizance, unlefs it be demonftrated by

fome open, or overt, a£l. And yet the tyrant Dionyfms is

recorded * to have executed a fubjeft, barely for dreaming

that he had killed him ; which was held for a fufficient proof,

that he had thought thereof in his waking hours. But fuch

is not the temper of the Englifti law ; and therefore in this,

and the three next fpecies of treafon, it is necelTary that

there appear an open or overt aft of a more full and explicit

nature, to convift the traitor upon. The flatute exprefsly

requires, that the accufed *' be thereof upon fufficient proof
*' attainted of fome open aft by men of his own condition."

Thus, to provide weapons or ammunition for the purpofe of

killing the king, is held to be ^ palpable overt aft of treafon

in imagining his death *. To confpire to imprifon the king

by force, and move towards it by aflembling company, is an

overt aft ofcompafling the king's death" j for all force, ufed to

the perfon of the king, in it's confequencq may tend to his

death, and is a ftrong prefumption of fomething worfe in-

tended than the prefent force, by fuch as have fo far throwa

ofF their bounden duty to their fovereign : it being an old

obfervation, that there is generally but a (hort interval be-

tween the prifons and the graves of princes. There is no

queftion alfo, but that taking any meafures to render fuch

treafonable purpofes efFeftual, as aflembling and confulting

on the means to kill the king, is a fufficient overt aft of

high-treafon ''.

How far mere words, fpoken by an individual, and not

relative to any treafonable aft or defign then in agitation,

Ihall amount to treafon, has been formerly matter of doubt.

We have two inflances in the reign of Edward the fourth,

>•
3 Inft. 6. u I Hal. P. C. 109.

s Plutarch. i« vit. ^'- t Hawk. P. C. 3S. 1 Hal. P. C.

' 3 Inft. 12, 119.

of
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of perfons executed for trcafonable words : the one a citizen

of London, who faid he would make his fon heir of the

crown, being the fign of the houfe in which he lived } the

other a gentleman, whofe favourite buck the king killed in

hunting, whereupon he wifhed it, horns and all, in the king*s

belly. Thefe were efteemed hard cafes : and the chiefjuftice

Markham rather chofe to leave his place than aflent to the

latter judgment '^. But now it feems clearly to be agreed,

that, by the common law and the ftatute of Edward III,

words fpoken amount only to a high mifdemefnor, and no

treafon. For they may be fpoken in heat, without any in-

tention, or be miflaken, perverted, or mif-remembered by the

hearers ; their meaning depends always on their connexion

with other words, and things j they may fignify differently

even according to the tone of voice, with which they are de-

livered ; and fometimes filence itfelf is more expreflive than

any difcourfe. As therefore there can be nothing more equi-

vocal and ambiguous than words, it would indeed be unrea-

fonable to make them amount to high treafon. And accord-

ingly in 4 Car. I. on a reference to all the judges, concerning

fome very atrocious words fpoken by one Pyne, they cer-

tified to the king, *' that though the words were as wicked

*' as might be, yet they were no treafon : for, unlefs it be

" by fome particular ftatute, no words will be treafon y.'*

If the words be fet down in writing, it argues more deli-

berate intention ; and it has been held that writing is an

overt adl of treafon; for fcribere ejl agere. But even in this

cafe the bare words are not the treafon, but the delibe-

rate adt of writing them. And fuch writing, though unpub-

lifhed, has in fome arbitrary reigns convided it's author of

treafon ; particularly in the cafes of one Peacham a clergy-

man, for treafonable paflages in a fermon never preached ^
;

and of Algernon Sidney, for fome papers found in his clo-

fet : which had they been plainly relative to any previ-

ous formed delign of dethroning or murdering the king,

might doubtlefs have been properly read in evidence as overt

X 1 Hal. P. C. 115. 2 Ihid,

y Cio. Car. 125.
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a£ls of th^t treafon, which was fpecially laid in the Indict-

ment ". But being merely fpeculative, without any intention

(fo far as appeared) of making any public ufe of them, the

convicting the authors of treafon upon fuch an infufficienC

foundation has been univerfally difapproved. tPeacham was
therefore pardoned : and, though Sidney indeed was execut-

ed, yet it was to the general difcontent of the nation ; and

his attainder was afterwards reverfed by parliament. There

was then no manner of doubt, but that the publication of

fuch a treafonable writing was a fufficient overt adt of trea-

fon at the common law ^
; though of late even that has been

queftioned.

2. The fccorid fpecies of treafon is, *' if a man do vio-

** late the king's companion, or the king's eldeft daughter

" unmarried, or the wife of the king's eldeft fon and heir.**

By the king's companion is meant his wife j and by viola-

tion is underftood carnal knowlege, as well without force,

as with it: and this is high treafon in both parties, if both

be confenting ; as fome of the wives of Henry the eighth by

fatal experience evinced. The plain intention of this law is

to guard the blood royal from any fufpicion of bafiardy,

whereby the fucceffion to the crown might be rendered du-

bious: and therefore, when this reafon ceafes, the lawceafes

with it ; for to violate a queen or princefs dowager is held

to be no treafon *= ; in like manner as, by the feodal law, it

was a felony and attended with a forfeiture of the fief, if the

vafal vitiated the wife or daughter of his lord ^
j but not fo,

if he only vitiated his widow ".

3. The third fpecies of treafon is, *' if a man do levy

'* war againft our lord the king in his realm." And this

fnay be done by taking arms, not only to dethrone the king,

but under pretence to reform religion, or the laws, or to re-

move evil counfellors, or other grievances whether real or

pretended ^. For the law does not, neither can it, permit

« Fofter. 198. J Feud. I. 1. t. 5.

b I Hal. P. C. mS. X Hawk. P. C. 38. « Hid t. 2 t.

c 3 Inft. 9. i I Hawk. P. C. 37.

Vol. IV. F ' any
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any private man, or fet of men, to interfere forcibly in mat-

ters of fuch high importance; efpecially as it has eftablilhed

a fufficient power, for thcfe purpofes, in the high court of

parliament : neither does the conftitution juftify any private

or particular rtfiftance for private or particular grievances ;

though in cafes of national oppreflion the nation has very

juftifiably rifen as one man, to vindicate the original contract

fubfifting between the king and his people. To refift the

king's forces by defending a caftle againft them, is a levying

of war : and fo is an infurre6lion with an avowed defign to

pull down all inclofures, all brothels, and the like ; the uni-

verfality of the defign making it a rebellion againft the ftate,

an ufurpation of the powers of government, and an infolent

invafion of the king's authority s. But a tumult with a

view to pull down a particular houfe, or lay open a particu-

lar inclofure, amounts at moft to a riot ; this being no ge-

neral defiance of public government. So, if two fubjeds

quarrel and levy war againft each other, (in that fpirit of pri-

vate war, which prevailed all over Europe** in the early feo-

dal times) it is only a great riot and contempt, and no frea-

fon. Thus it happened between the earls of Hereford and

Glocefter in 20 Edw. I. who raifed each a little army, and

committed outrages upon each others lands, burning houfe?,

attended with the lofs of many lives : yet this was held to be

ho high treafon, but only a great mifdemefnorj. A bare

confpiracy to levy war does not amount to this fpecies of

treafon ; but (if particularly pointed at the perfon of the king

6r his government) it falls v>'ithin the firft, of compafliiig or

imagining the king's death *.

' '4. '*' If a man b^ adherent to the king's enemies in his

•'realm, giving to them aid and comfort in the realm, or

" elfewhere," he is alfo declared guilty of high treafon.

This muft likewife be proved by fome overt a6l, as by giv-

ing them intelligence, by fending them provifions, by felling

them arms, by treacheroufly furrendering a fortrefs, or the

e I Hal. P. C. iji. j I Hal. P. C. X-,6.

i> Robettfon Cba. V. i. 45. zSfi. i 3 ItiSt. 9. FcOcr. 211.213.

like.
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like ''. By enemies are here underftood the fubje£ts of fo-

reign powers with whom we are at open war. As to foreign

pirates or robbers, who may happen to invade our coafts,

without any open hoftilities between their nation and our

own, and without any commiflion from any prince or ftate

at enmity with the crown of Great Britain, the giving them

any affiftance is alfo clearly treafon j either in the light of

adhering to the public enemies of the king and kingdom ^,

or clfe in that of levying war againft his majefty. And,

moft indifptitably, the fame a£ts of adherence or aid, which

(when applied to foreign enemies) will conftitute treafon un-

der this branch of the ftatute, will (when afforded to our

own fellow-fubjedls in adtual rebellion at home) amount to

high treafon under the defcription of levying war againft the

king'". But to relieve a rebel, fled out of the kingdom, is

no treafon : for the ftatute is taken ftrictly, and a rebel is

not an enemy ; an enemy being always the fubjedt of fome

foreign prince, and one who owes no allegiance to the crown

of England". And if a perfon be under circumftances of

a<Slual force and conftraint, through a well-grounded appre-

henfion of injury to his life or perfon, this fear or corapulfion

will excufe his even joining with either rebels or enemies in

the kingdom, provided he leaves them whenever he hath a

fafe opportunity".

5. " If a man counterfeit the king's great or priA^ fcal,"

this is alfo high treafon. But if a man takes wax bearing

the imprefEon of the great feal off from one patent, and fixes

it to another, this is held to be only an abufe of the feal,

and not a counterfeiting of it : as was the cafe of a certain

chaplain, who in fuch manner framed adifpenfation for non-

refidence. But the knavifh artifice of a lawyer much ex-

ceeded this of the divine. One of the clerks in chancery

glewed together two pieces of parchment ; on the uppermoft

of which he wrote a patent, to which he regularly obtained

the great feal, the label going through both the (kins. He

k 3 Inft. 10. « 1 Hawk. P. C. 38.

1 Fofler. 219, « fofter, zj6,

«i lh\d. 216,

F 2 then
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then diffolved the cement ; and taking off the written patent,

on the blank fkin wrote a frefli patent, of a different import

from the former, and publifhed it as true. This was held

no counterfeiting of the great feal, but only a great mifpri-

fion J and fir Edward Coke p mentions it with fome indig-

nation, that the party was living at that day.

6. The fixth fpecies of treafon under this ftatute, is ** if

** a man counterfeit the king's money ; and if a man bring

" falfe money into the realm counterfeit to the money of

" England, knowing the money to be falfe, to merchan-

** dize and make payment withal." As to the firft branch,

counterfeiting the king's money j this is treafon, whether

the falfe money be uttered in payment or not. Alfo if the

king's own minters alter the ftandard or alloy eftabliflied by

law, it is treafon. But gold and filver money only are held

to be within this ftatute ^. With regard likewife to the fe-

cond branch, importing foreign counterfeit money, in order

to utter it here; it is held that uttering it, without import-

ing it, is not within the ftatute ^ But of this we fliall pre-

fently fay more.

7. The laft fpecies, of treafon afcertained by this ftatute,

is '* if a man flay the chancellor, treafurer, or the king's

*' juftices of the one bench or the other, juftices in eyre, or

*' juftices of affize, and all other juftices affigned to hear and
** determine, being in their places doing their oiEces." Thefe

high magiftrates, as they reprefent the king's majefty during

the execution of their offices, a;e therefore for the time equal-

ly regarded by the law. But this ftatute extends only to the

aftual killing of them, and not to wounding, or a bare at-

tempt to kill them. It extends alfo only to the officers

therein fpecified j and therefore the barons of the exchequer,

as fuch, are not within the protection of this adl * : but the

lord keeper or commiffioners of the great feal now feem to be

within it, by virtue of the ftatutes 5 Eliz. c. 18. and i W,
&M. c. 21.

P 3 Inft. f 6. r Ibid, 43.

H I Hawk. P. C. 4*. » I Hal. P. C. 131.

Thus
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Thus careful was the legiflature, in the reign of Edward

the third, to fpecify and reduce to a certainty the vague no-

tions of treafon, that had formerly prevailed in our courts.

But the a(Sl does not flop here, but goes on. " Becaufe

** other like cafes of treafon may happen in time to come,
** which cannot be thought of nor declared at prefent, it is

•* accorded, that if any other cafe fuppofed to be treafon,

*' which is not above fpecified, doth happen before any

" judge ; the judge fhall tarry without going tojudgment of

*' the treafon, till the caufe be fhewed and declared before

*' the king and his parliament, whether it ought to be judg-

*' ed treafon, or other felony." Sir Matthew Hale ' is very

high in his encomiums on the great wifdom and care of the

parliament, in thus keeping judges within the proper bounds

and limits of this aft, by not fufFering them to run out (up-

on their own opinions) into conftrudlive treafons, though in

cafes that feem to them to have a like parity of reafon ; but

referving them to the decifion of parliament. This is a great

fecurity to the public, the judges, and even this facred a<St

itfelfj and leaves a weighty memento to judges to be careful,

and not overhafty in letting in treafons by conftrucStion or

interpretation, efpecially in new cafes that have not been

refolved and fettled. 2. He obferves, that as the authorita-

tive decifion of thefe cafus omijfi is referved to the king and

parliament, the moft regular way to do it is by a new decla-

rative aft: : and therefore the opinion of any one or of both

houfes, though of very refpeftable weight, is not that fo-

lemn declaration referred to by this aft, as the only criterion

forjudging of future treafons.

In confequence of this power, not indeed originally grant-

ed by the ftatute of Edward HI, but conftitutionally inhe-

rent in every fubfequent parliament, (which cannot be

abridged of any rights by the aft of a precedent one) the

legiflature was extremely liberal in declaring new treafons

in the unfortunate reign of king Richard the fecond : as,

particularly, the killing of an embaflador was made fo

;

t t Hal. P. c. 253.

F 3 which
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which feems to be founded upon better reafon than the mul-

titude of other points, that were then ftrained up to this

high offence : the moft arbitrary and abfurd of all which

was by the ftatute 21 Ric. II. c. 3. which made the bare

purpofe and intent of killing or depofing the king, without

any overt adt to demonftrate it, high treafon. And yet fo

little efFecft have over-violent laws to prevent any crime, that

within two years afterwards this very piince was both de-

pofed and murdered. And, in the firft year of his fucceflbr's

reign, an a£l was paflcd ", reciting, " that no man knew
•' how he ought to behave himfelf, to do, fpeak, or fay, for

" doubt of fuch pains of treafon : and therefore it was ac-

•' corded that in no time to come any treafon be judged,

** otherwife than was ordained by the ftatute of king Edward
*' the third." This at once fwept away the whole load of

extravagant treafons introduced in the time of Richard the

fecond.

But afterwards, between the reign of Henry the fourth

and queen Mary, and particularly in the bloody reign of

Henry the eighth, the fpirit of inventing new and ftrange

treafons was revived ; among which we may reckon the of*

fences of clipping money ; breaking prifon or refcue, when
the prifoner is committed for treafon ; burning houfes to ex-

tort money ; ftealing cattle by Welchmen ; counterfeiting

foreign coin ; wilful poifoning; execrations againft the king j

calling him opprobrious names by public writing; counter-

feiting the fign manual or fignet ; refufing to abjure the

pope
J
deflowering, or marrying without the royal licence,

any of the king's children, fifters, aunts, nephews, or nieces

;

bare folicitation of the chaftity of the queen or princefs, or

advances made by themfelves j marrying with the king, by

a woman not a virgin, without previoufly difcovering to him

fuch her unchafte life j judging or believing fmanifefted by

any overt z&.) the king to have been lawfully married to Anne
of Cleve ; derogating from the king's royal ftile and title

;

impugning his fupremacy ; and alTembling riotoufly to the

u Stat, I Hen, IV. c. 10.

number
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number of twelve, and not difperfing upon proclamation

:

all which new-fangled treafons were totally abrogated by the

ftatute I Mar. c. i. which once more reduced all treafons to

the ftandard of the ftatute 25 Edw. III. Since which time,

though the legiflature has been more cautious in creating new
offences of this kind, yet the number is very confiderably in-

creafed, as wc jfhall find upon a fhort review.

These new treafons, created fincethe ftatute i Mar. c.i,

and not comprehended under the defcrlption of ftatute 25
Edw. Ill, I fliall comprize under three heads, i. Such as

relate to papifts. 2. Such as relate to falfifying the coin or

other royal lignatures. 3. Such as are created for the fecurity

of the proteftant iucceflion in the houfe of Hanover.

I. The firft fpecies, relating to papijisy was confidered in

a preceding chapter, among the penalties incurred by that

branch of non-conformifts to the national church j wherein

we have only to remember, that by ftatute 5 Eliz. c. i. to

defend the pope's jurifditlion in this realm is, for the firfl:

time, a heavy mifdemefnor ; and, if the offence be repeated,

it is high treafon. Alfo by ftatute 27 Eliz. c. 2. if any po-

pifh prieft, born in the dominions of the crown of England,

fliall come over hither from beyond thefeas, unlefs driven by

ftrefs of weather "'j and departing in reafonable time *
j or

fliall tarry here three days without conforming to the church ;

he is guilty of high treafon. And by ftatute 3 Jac. I. c. 4.

if any natural born fubje£l be withdrawn from his allegiance,

and reconciled to the pope or fee of Rome, or any other

prince or ftate, both he and all fuch as procure fuch recon-

ciliation fhall incur the guilt of high treafon. Thefe were

mentioned under the divifton before referred to, as fpiritual

offences, and I now repeat them as temporal ones alfo : the

reafon of diftinguifhing thefe overt ads of popery from all

others, by fetting the mark of high treafon upon them, be-

ing certainly on a civil, and not on a religious, account. For

every popifh prieft of courfe renounces his allegiance to his

w SirT, Raym. 377, 5= Latch, i.

F 4 tern-
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temporal fovcreign upon taking orders ; that being inconfift-

ent with his new engagements of canonical obedience to the

pope : and the fame may be faid of an ob^inate defence of

his authority Tiere, or a formal reconciliation to the fee of

Kt)me, which the ftatute conftrues to be a withdrawing from

one's natural allegiance ; and therefore, befides being recon-

ciled ** to the pope," it alfo adds " or any other prince or

•''ftate,"

2. With regard to treafons relative to the coin or other

royal Jignatures, we may recolledl: that the only two offences

refpecling the coinage, which are made treafon by the ftatute

25 Edw. III. are the actual counterfeiting the gold and filver

coin of this kingdom; or the importing fuch counterfeit mo-

ney with intent to utter it, knowing it to be falfe. But thefe

not being found fufficient to reflrain the evil practices of

coiners and falfe moneyers, other ftatates have been fince

made for that purpofe. The crime itfelf is made a fpeciea of

high treafon j as being a breach of allegiance, by infringing

the king's prerogative, and affuming one of the attributes of

the fovereign, to whom alone it belongs to fet the value and

denomination of coin made- at home, or to fix the currency

of foreign money : and befides, as all money which bears

the ftamp of the kingdom is fent into the world upon the

public faith, as containing metal of a particular weight and

flandard, whoever falfifies this is an offender againft the

^at?, by contributing to render that public faith fufpe<£bed.

And upon the fame reafons, by a law of the emperor Con-

ftantine)^, falfe coiners were declared guilty of high treafon,

and were condemned to be burnt alive : as, by the laws of

Athens^, all counterfeiters, debafers, and diminifhers of the

current coin were fubje£led to capital punifliment. How-
ever, it mufl be owned, that this method of reafoning is a

little Qverflrained : counterfeiting or debafing the coin being

ufually pradlifed, rather for the fake of private and unlawful

Ivcre, than out of any difafFedlon to the fovereign. And

y €. 9. 24. 5. Cad. I'beod, de Ftflja. * Pott. Ant..l. i, c. 26;

therefof?
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therefore both this and it's kindred fpecies of treafon, that of

counterfeiting the feals of the crown or other royal fignatures,

feem better denominated by the later civilians a branch of the

crimenfalfi ox forgery (in which they are followed by Glan-

vil % Bradlon '', and Fleta"^) than by Conftantine and our

Edward the third, a fpecies of the crimen laefae majejiatis or

high treafon. For this confounds the diftin6tion and pro-

portion of offences ; and, by affixing the fame ideas of guilt

upon thi man who coins a leaden groat and him who affaffi-

nates his fovereign, takes off from that horror which ought

to attend the very mention of the crime of high treafon, and

makes it more familiar to the fubje<Sl:. Before the ftatute

25 Edw. III. the offence of counterfeiting the coin was held

to be only a fpecies of petit treafon **
: but fubfequent adls in

their new extenfions of the offence have followed the example

of that, and have made it equally high treafon with an en-

deavour to fubvert the government, though not quite equal

in it's punifhment.

In confequence of the principle thus adopted, the ftatute

I Mar. c. I. having at one blow repealed all intermediate

treafons created fince the 25 Edw. III. it was thought expe-

dient by ftatute i Mar. ft. 2. c. 6. to revive two fpecies there-

of; viz. I. That if any perfon falfly forge or counterfeit any

fuch kind of coin of gold or filver, as is not the proper coin

of this realm, but fhall be current within this realm by con-

fent of the crown ; or, 2. fliall falfly forge or counterfeit

the fign manual, privy fignet, or privy feal ; fuch offences

fhall be deemed high treafon. And by ftatute i & 2 P. & M.
C. II. if any perfons do bring into this realm fuch falfe or

counterfeit foreign money, being current here, knowing the

fame to be falfe, with intent to utter the fame in payment,

they fliall be deemed offenders in high treafon. The money

referred to in thefe ftatutes muft be fuch as is abfolutely cur-

rent here, in all payments, by the king's proclamation ; of

which there is none at prefent, Portugal money being only

take^ by confent, as approaching the neareft to our ftandard,

a /. 14. C.J, ^ I. 1. c. 22.

* A 3. f. 3. §. I & z. * t Hal. P. C. 224,

and
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and falling in well enough with our divifions of money into

pounds and fliillfngs : therefore to counterfeit it is not high

treafon, but another inferior offence. Clipping or defacing

the genuine coin was not hitherto included in thefe ftatutes :

though an offence equally pernicious to trade, and an equal

infult upon the prerogative, as well as perfonal affront to

the fovereign ; whofe very image ought to be had in reve-

rence by all loyal fubjefts. And therefore, among the Ro-

mans % defacing or even melting down the emperorM flatues

was made treafon by the Julian law ; together with other

offences of the like fort, according to that vague appendix,

" aliudvequidfimilejiadmiferint" And now, in England,

by flatute 5 Eliz. c. 11. clipping, wafhing, rounding, or

filing, for wicked gain's fake, any of the money of this

realm, or other m.oney fuffered to be current here, fhall be

adjudged high treafon; and by flatute 18 Eliz. c. i, (becaufe

*' the fame law, being penal, ought to be taken and expound-
*' ed flriftly according to the words thereof, and the like of-

" fences not by any equity to receive the like punifhment or

'* pains") the fame fpecies of offence is therefore defcribed

in other more general words ; viz. impairing, dimirtifhing,

falfifying, fcaling, and lightening; and made liable to the

fame penalties. By ftatute 8 & 9 W. III. c. 26. made per-

petual by 7 Ann. c. 25. whoever, without proper authority,

fhall knowingly make or mend, or affifl in fo doing, or (hall

buy, fell, conceal, hide, or knowingly have in his poffeffion,

any implements of coinage fpecified in the aft, or other tools

or inflruments proper only for the coinage of money ; or fhall

convey the fame out of the king's mint ; he, together with

his counfellors, procurers, aiders, and abettors, fhall be guilty

of high treafon : which is by much the fevereft branch of

the coinage law. The ftatute goes on farther, and enafts,

that to mark any coin on the edges with letters, or otherwife,

in imitation of thofe ufed in the mint ; or to colour, gild, or

cafe over any coin refembling the current coin, or even round

blanks of bafe metal ; fhall be conflrued high treafon. But

all profecutions on this a6l are to be commenced W\i\nr^three

e Ff. 48, 4. 6,

months



Ch. 6. Wr N G S. gt

months after the commiffion of the offence : except thofe for

making or mending any coining tool or inftrument, or for

marking money round the edges j which are direded to be

commenced withinyJiy months after the offence committed ^

And, laflly, by flatute 15 & 16 Geo. II. c. 28. if any per-

fon colours or alters any (hilling or lixpence, either lawful or

counterfeit, to make them refpeftively referable a guinea or

half guinea ; or any halfpenny or farthing to make tjiem re-

fpe6tively referable a fhilling or fixpence ; this is alfo high

treafon : but the offender (hall be pardoned, in cafe (being

out of prifon) he difcovers and convifts two other offenders

of the fame kind.

3. The other new fpecies of high treafon is fuch as is

created for the fecurity of the protejiant fuccejfmi^ over and

above fuch treafons againft the king and government as were

comprized under the flatute 25 Edw. III. For this purpofe,

after the a61: of fettlement was mace, for transferring the

crown to the illuftrious houfe of Hanover, it was enacted by

ftatute 13 & 14 W. III. c. 3. that the pretended prince of

Wales, who was then thirteen years of age, and had affumed

the title of king James III, fhould be attainted of high trea-

fon ; and it was made high treafon for any of the king's fub-

je6ls by letters, meffages, or otherwife, to hold correfpon-

dence with him, or any perfon employed by him, or to remit

any money for his ufe, knowing the fame to be for his fervice.

And by ftatute 17 Geo. II. c. 39. it is enabled, that if any of

the fons of the pretender fhall land or attempt to land in this

kingdom, or be found in Great Britain, or Ireland, or any

of the dominions belonging to the fame, he fhall be judged

attainted of high treafon, and fuffer the pains thereof. And
to correfpond with them, or remit money for their ufe, is

made high treafon in the fame manner as it was to correfpond

with the father. By the flatute i Ann. fl. 2. c. 17. if any

perfon (hall endeavour to deprive or hinder any perfon, being

the next in fucceffion to the crown according to the limita-

tions of the a<Sl of fettlement, from fucceeding to the crown,

and (hall malicioufly and diredly attempt the fame by any

f Sut, 7 Ann, c. 25,

overt
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overt ail, fuch offence fhall be high treafon. And by fta-

tute 6 Ann. c. 7. if any perfon fhall malicioufly, advifedly,

arid diredly, by writing or printing, maintain and affirm,

that any other perfon hath any right or title to the crown of

this realm, otherwife than accprding to the adl of fettlement

;

or that the kings of this realm with the authority of parlia-

ment are not able to make laws and ftatutes, to bind the

crown and the defcent thereof; fuch perfon fhall be guilty

of high treafon. This offence (or indeed maintaining this

doftrine in any wife, that the king and parliament cannot

Jimit the crown) was once before made high treafon, by fla-

tute i3Eliz. c. I. during the life of that princefs. And after

her deceafe it continued a high mifdemefnor, punifhable with

forfeiture of goods and chattels, even in the mofl flourifhing

aera'of indefeafible hereditary right zndjure divino fucceffion.

But it was again raifed into high treafon, by the flatute of

Anne before-mentioned, at the time of a projedted invafion

in favour of the then pretender ; and upon this flatute one

Matthews, a printer, was convi£ted and executed in 1719, for

printing a treafonable pamphlet entitled vox populi vox Dei ^.

Thus much for the crime of treafon, or laefae majejiatlsy

in all it's branches ; which confifts, we may obferve, origi-

nally, in grofsly counteradling that allegiance, which is due

from the fubject by either birth or refidence : though, in fome

inf^ances, the zeal of our legiflators to flop the progrefs of

fome highly pernicious pradlices has occafioned them a little

to depart from this it's primitive idea. But of this enough

has been hinted already : it is now time to pafs on from de-

fining the crime to defcribing it's punifhment.

The punifhment of high treafon in general is very folemn

and terrible, i. That the offender be drawn to the gallows,

and not be carried or walk ; though ufually (by connivance'',

at length ripened by humanity into law) a fledge or hurdle

is allowed, to preferve the offender from the extreme torment

of being dragged on the ground or pavement.'. 2. That he

S State Tr. IX. 680. j I Hal. P. C. 381.

b
33 Air. pi. 7.

be
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be hanged by the neck, and then cut down alive. 3. That

his entrails be taken out, and burned, while he is yet alive.

4. That his head be cut off. 5. That his body be divided

, into four parts. 6. That his head and quarters be at the

king's difpofal '.

The king may, and often doth, difcharge all the pu-

nifhment, except beheading, efpecially where any of noble

blood are attainted. For, beheading being part of the judg-

ment, that may be executed, though all the reft be omitted

by the king's command ^. But where beheading is no part

of the judgment, as in murder or other felonies, it hath been

faid that the king cannot change the judgment, although at

the requeft of the party, from one fpecies of death to ano-

ther '. But of this we fhall fay more hereafter "".

In the cafe of coining, which is a treafon of a different

complexion from the reft, the punifhment is milder for male

offenders ; being only to be drawn, and hanged by the neck

till dead ". But in treafons of every kind the punifliment of

women is the fame, and different from that of men. For, as

the natural modefty of the fex forbids the expofing and pub-

licly mangling their bodies, their fentence (which is to the

full as terrible to fenfe as the other) is to be drawn to the

gallows, and there to be burned alive °.

The confequences of this judgment, (attainder, forfeiture,

and corruption of blood) muff be referred to the latter end of

this book, when we Ihall treat of them all together, as well

in treafon as in other offences.

4 This punifliment for treafon, fir ^ i Hal. P. C. 351.

Edward Coke tells us, is warranted by 1 3 Inft, 52.

divers examples in fcripture ; for Joab m Seech. 32.

was drawn, Bithan was hanged, Judas " i Hal. P. C. 351.

was embowelkd, and fa of the reft. • a H^l, P. C, 399.

(jiaft. 211.)
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Chapter the seventh.

Of felonies, injurious to the

KING'S PREROGATIVE.

AS, according to the method I have adopted, we are next

to confider fuch felonies as are more immediately inju-

rious to the king's prerogative, it will not be amifs here, at

our firft entrance upon this crime, to inquire briefly into the

nature and meaning of felony \ before we proceed upon any

of the particular branches, into which it is divided.

Felony, in the general acceptation of our Englifh law,

comprizes every fpecies of crime, which occafioned at com-

mon law the forfeiture of lands or goods. This moft fre-

quently happens in thofe crimes, for which a capital punifh-

ment either is or was liable to be inflidled : for thofe felonies

which are called clergyable, or to which the benefit of clergy

extends, were antiently punifhed with death in all lay, or

unlearned, offenders ; though now by the ftatute-law that

punifhment is for the firft offence univerfally remitted. Trea-

fon itfeif, fays fir Edward Coke », was antiently comprized

under the name of felony : and in confirmation of this we may

obferve, that the ftatute of treafons, 25 Edw. III. c. 2. fpeak-

ing of fome dubious crimes, direds a reference to parliament 5

a 3 Inft, 15.

that
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that it may be there adjudged, " whether they be treafon, or

other felony." All treafons therefore, ftridUy fpeaking, are

felonies ; though all felonies are not treafon. And to this

alfo we may add, that all offences, now capital, are in fome

degree or other felony : but this is likewife the cafe with

fome other offences, which are not punifhed with death ;

as fuicide, where the party is already dead ; homicide by

cbance-medley, or in felf-defence ; and petit larceny, or pil-

fering ; all which arc, (flridly fpeaking) felonies, as they

fubjccl the committers of them to forfeitures. So that upon

the whole the only adequate definition of felony feems to be

that which is before laid down ; viz. an offence which occa-

fions a total forfeiture of either lands, or goods, or both, at

the common law j and to which capital or other punifhment

may be fuperadded, according to the degree of guilt.

To explain this matter a little farther : the wordy^/jwy,

oxfeknia^ is of undoubted feodal original, being frequently to

be met with in the books of feuds, i^c j but the derivation

of it has much puzzled the juridical lexicographers, Prateus,

Calvinus, and the reft : fome deriving it from the Greek,

(^ijAof, an impoflor or deceiver j others from the Latin, fallo

fefelli^ to countenance which they would have it called fal-

ionia. Sir Edward Coke, as his manner is, has given us a

ftill flranger etymology '^
j that it is crimen animo felleo per-

petratum, with a bitter or gallifh inclination. But all of

them agree in the defcription, that it is fuch a crime as works

a forfeiture of all the offender's lands, or goods. And this

gives great probability to fir Henry Spelman's Teutonic or

German derivation of it *=
: in which language indeed, as the

word is clearly of feodal original, we ought rather to look

for ic's fignification, than among the Greeks and Romans.

Fe-lan then*, according to him, is derived from two northern

words; fee, which fignilies (we well know) the fief, feud,

or beneficiary efl-ate : and ion, which fignifies price or value.

Felony is therefore the fame as pretlum feudi, the confidera-

* i Inft, 391, e .Gloffarwif, Fekn,

tlon
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tion for which a man gives up his fief; as we fay in common
ipeech, fuch an aft is as much as your life, or eftate, is worth.

In this fenfe it will clearly fignify the feodal forfeiture, or a^
by which an eftate is forfeited, or efcheats, to the lord.

To confirm this we may obfepe, that it is in this fenfc,

of forfeiture to the lord, that the feodal writers conftantly

ufe it. For all thofe afts, whether of a criminal nature or

not, which at this day are generally forfeitures of copyhold

eftates**, are ftiledy^/jm^^ in the feodal law: ^^fcilicet, per

•' quasfeudumamittitur''" As,
^^
Ji domino defervire nolue-

*' rit
^

; Ji per annum et diem cejfaverit in petenda invejlitura ^
;

^^
fi dominum ejuravit^ t. e. negavitfe a dominofeudum habere^

i

*•'' Jia domino^ in jus eum vocante, ter citatus non comparuerit ' ;'*

all thefe, with many others, are ftill caufes of forfeiture in

our copyhold eftates, and were denominated felonies by the

feodal conftitutions. So likewife injuries of a more fubftan-

tial or criminal nature were denominated felonies, that is, for-

feitures : as aflaulting or beating the lord '' ; vitiating his

wife or daughter, '*y? dominum cucurbitaverit, i. e. cum uxore

*' ejus concubuerit '
;" all thefe are elleemed felonies, and the

latter is exprefsly fo denominated, ''^
Jifecerit feloniam, do'

*' minumforte cucurbitando "." And as thefe contempts, or

fmaller offences, were felonies or a£ls of forfeiture, of courfc

greater crimes, as murder and robbery, fell under the fame

denomination. On the other hand, the lord might be guilty

of felony, or forfeit his feignory to the vafal, by the fame

a6ls as the vafal would have forfeited his feud to the lord.

*' Si dominus commifitfeloniam^ per quamvafallusamtteretfeudum
*^
ft eam commiferit in dominum,feudi proprietatem etiam dominus

** perdere debet "." One inftance given of this fort of felony

in the lord is beating the fervant of his vafal, fo as that he

lofes his fervice ; which feems merely in the nature of a civii

d Sec Vol. II. pag. 284. i Feud. I. a. f. aa.

e Feud. 1.2. /. 16, in calc, ^ Feud, /.a, /. a4. §. a.

f Feud. I. X. t. ai. ' Feud. I. i. /. 5.

g Feud. I, a. t. a4. » Fmd. 1. a. r.38. Britton. /.I, f,2»»

*> Feud. 1.2. t. 34, /. a. /, 26. §. 3.
n Feud. I, a. /. a6 & 47.

injury.
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injury, fo far as it refpedls the vafal. And all thefe felonies

were to be determined *' per taudamentumfivejudicium parium
**' fuorurn" in the lord's court ; as with us forfeitures of copy-

hold lands are prefcntable by the homage in the court-baron.

Felony, and the at^ of forfeiture to the lord, being

thus fynonymous terms in the feodal law, we may eafily

trace the reafon why, upon the introduction of that law

into England, thofe crimes which induced fuch forfeiture or

efcheat of lands (and, by a fmall deflexion from the origi-

nal fenfe, fuch as induced the forfeiture of goods alfo) were

denominated felonies. Thus it was faid, that fuicide, rob-

bery, and rape, were felonies ; that is, the confequence of

fuch crimes was forfeiture j till by long ufe we began to fig-

nify by the term of felony the actual crime committed, and

not the penal confequence. And upon this fyftem only can

we account for the caufe, why treafon in antient times was

held to be a fpecies of felony : viz. becaufe it induced a

forfeiture.

Hence it follows, that capital punifliment does by no

means enter into the true idea and definition of felony. Fe-

lony may be without inflicting capital punifhment, as in the

cafes inftanced of felf- murder, excufable homicide, and petit

larciny : and it is poffible that capital punifliments may be

inflicted, and yet the off*ence be no felony j as in cafe of he-

refy by the common law, which, though capital, never

worked any forfeiture of lands or goods °, an infeparable in-

cident to felony. And of the fame nature was the punifhment

of flanding mute, without pleading to an indiflment ; which

at the common law was capital, but without any forfeiture,

and therefore fuch flanding mute was no felony. In fhort

the true criterion of felony is forfeiture ; for, as fir Edward

Coke juflly obferves p, in all felonies which are punifhable

with death, the ofi-ender lofes all his lands in fee-fimple, and

alfo his goods and chattels j in fuch as are not punifhable,

his goods and chattels only.

« 3lnft. 43. PI Inft. 391.

Vol. IV. G The
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The idea of felony is indeed fo generally connected with

that of capital punifhment, that we find it hard to feparate

them J and to this ufage the interpretations of the law do now
conform. And therefore if a ftatute makes any new offence

felony, the law ^ implies that it fhall be puniftied with death,

viz, by hanging, as well as with forfeiture : unlefs the of-

fender prays the benefit of clergy ; which all felons are en-

titled once to have, unlefs the fame is exprefsly taken away

by ftatute. And, in compliance herewith, I (hall for the fu-

ture confider it alfo in the fame light, as a generical term,

including all capital crimes below treafon ; having premifcd

thus much concerning the true nature and original meaning

of felony, in order to account for the reafon of thofe inftances

I have mentioned, of felonies that are not capital, and capital

offences that are not felonies : which feem at firft view repug-

nant to the general idea which we now entertain of felony,

as a crime to be punifhed by death ; whereas properly it is a

crime to be puniflied by forfeiture, and to which death may,

or may not be, though it generally is, fuperadded.

I PROCEED now to confider fuch felonies, as are mora

immediately injurious to the king's prerogative. Thefe are,

1. Offences relating to the coin, not amounting to treafon.

2. Offences againft the king's council. 3. The offence of

ferving a foreign prince. 4. The offence of imbezzling or

deftroying the king's armour or ftores of war. To which

may be added a fifth, 5. Defertion from the king's armies in

time of war.

I. Offences relating to the coin, under which may be

ranked fome inferior mifdemefnors not amounting to felony,

are thus declared by a feries of ftatutes, which I fhall recite

in the order of time. And, firfl, by ftatute 27 Edw. I. c. 3. ^
none fhall bring pollards and crockards, which were foreign^^

coins of bafe metal, into the realm, on pain of forfeiture of

life and goods. By ftatute 9 Edw. III. ft. 2. no fterling mo-
ney fhall be melted down, upon pain of forfeiture thereof.

1 I Hawk, P. C. 107, 2 Hawk. P. C. 444.

By
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By ftatute 17 Edw. III. none fhall be fo hardy to bring falfe

and ill money into the realm, on pain of forfeiture of life

and member by the perfons importing, and the fearchers per-

mitting fuch importation. By ftatute 3 Hen» V. ft. i. to

make, coin, buy, or bring into the realm any gally-halfpence,

fufkins, or dotkins, in order to utter them, is felony ; and

knowingly to receive or pay either them or blanks' Is forfeiture

of an hundred fliillings. By ftatute 14 Eliz. c. 3. fuch as

forge any foreign coin, although it be not made current here

by proclamation, fliall (with their aiders and abettors) be

guilty of mifprifion of treafon : a crime which we fliall here-

after coniider. By ftatute 13 & 14 Car. II. c. 31. the offence

of melting down any current filver money fliall be puniflied

with forfeiture of the fame, and alfo the double value : and

the offender, ii" a freeman of any town, fliall be disfranchifed 5

if not, fliall fuffcr fix months imprifonment. By ftatute

6& 7 W. III. c. 17. if any perfon buys or fells, or knowingly

has in his cuftody, any clippings or filings of the coin, he

fliall forfeit the fame and 500/; one moiety to the king, and

the other to the informer; and be branded in the cheek with

the letter R. By ftatute 8 & 9 W. III. c. 26. if any perfoa

fliali blanch, or whiten, copper for fale; (which makes it

refemble filver) or buy or fell or offer to fale any malleable

compofition, which fhall be heavier than filver, and look,

touch, and wear like gold, but be beneath the ftandard : or

if any perfon fliall receive or pay any counterfeit or diminiftied

milled money of this kingdom, not being cut in pieces, (an

operation which is exprefsly directed to be performed when
any fuch money fliall *be produced in evidence; and which

any perfon, to whom any gold or filver money is tendered, is

empowered by ftatutes 9 & 10 W. III. c. 21. 13 Geo. III.

c. 71. and 14 Geo. III. c. 70. to perform at his own hazard,

and the officers of the exchequer and receivers general of the

taxes are particularly required to perform) at a lefs rate than

it fliall import to be of: (which demonftrates a confcioufnefs

of it's bafenefs, and a fraudulent defign) all fuch perfons

fliall be guilty of felony ; and may be profecuted for the fame

at any time within three months after the offence committed.

r Stat. 2 Hen. VI. c, 9.

G 2 But
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But thefe precautions not being found fufficient to prevent

the uttering of falfe or diminifhed money, which was only a

mifdemefnor at common law, it is enadled by ftatute 15 &
16 Geo. II. c. 28. that if any perfon fhall utter or tender in

payment any counterfeit coin, knowing it fo to be, he fhall

for the firft offence be imprifoned fix months ; and find fure-

ties for his good behaviour for fix months more : for the fe-

cond offence, fhall be imprifoned two years, and find fureties

for two years longer : and, for the third offence, fhall be

guilty of felony without benefit of clergy. Alfo if a perfon

kno',vin9:ly tenders in payment any counterfeit money, and

at the fame time has more in his cuftody; or fhall, within

ten days after, knowingly tender other falfe money ; he fhall

be deemed a common utterer of counterfeit money, and fhall

for the firfl offence be imprifoned one year, and find fureties

for his good behaviour for two years longer ; and for the fe-

cond, be guilty of felony without benefit of clergy. By
' the fame flatute it is alfo enacted, that, if any perfon coun-

terfeits the copper coin, he fhall fuffer^two years imprifon-

ment, and find fureties for two years more. By flatute ii

Geo. III. c. 40. perfons counterfeiting copper halfpence or

farthings, with their abettors ; or buying, felling, receiving,

or putting off any counterfeit copper money (not being cut

in pieces or melted down) at a lefs value than it imports to

be of; fhall be guilty of fingle felony. And by a tempo-

rary flatute (14 Geo, III. c. 42.) if any quantity of money,

exceeding the fum of five pounds, being or purporting to be

the filver coin of this realm, but below the flandard of the

mint in weight or finenefs, fhall be imported into Great Bri-

tain or Ireland, the fame fhall be forfeited in equal moieties

to the crown and profecutor. Thus much for offences re-

lating to the coin, as well mifdemefnors as felonies, which

I thought it mofl convenient to confider in one and the

fame view.

2. Felonies, againfl the king's council*, are; firfl, by

ilatute 3 Hen. VII. c. 14. if any fworn fervant of the king's

houfhold confpires or confederates to kill any lord of this

• See Vol, I. pag. 332,

realm.
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realm, or other perfon, fworn of the king's council, he

ftiall be guilty of felony. Secondly, by ftatute 9 Ann. c. 16.

to aiTault, ftrike, wound, or attempt to kill, any privy coun-

fellor in the execution of his office, is made felony without

benefit of clergy.

3. Felonies \n fervingforeign Jlates^ which fervice is ge-

nerally inconfiftent with allegiance to one's natural prince,

are reftrained and puniflicd by ftatute 3 Jac. I. c. 4. which

makes it felony for any perfon whatever to go out of the realm,

to ferve any foreign prince, without having firft taken the

oath of allegiance before his departure. And it is felony alfo

for any gentleman, or perfon of higher degree, or who hath

borne any office in the army, to go out of the realm to ferve

fuch foreign prince or ftate, without previoufly entering into

a bond with two fureties, not to be reconciled to the fee of

Rome, or enter into any confpiracy againft his natural fove-

reign. And farther, by ftatute 9 Geo. II. c. 30. enforced by

ftatute 29 Geo. II. c. 17. if any fubjeiSl: of Great Britain ftiall

enlift himfelf, or if any perfon ftiall procure him to be enlifted,

in any foreign fervice, or detain or embark him for that pur-

pofe, without licence under the king's fign manual, he fhall

be guilty of felony without benefit of clergy : but if the per-

fon, fo enlifted or enticed, ftiall difcover his feducer within

fifteen days, fo as he may be apprehended and convicted of

the fame, he ftiall be indemnified. By ftatute 29 Geo. II.

c. 17. it is moreover enaded, that to ferve under the French

king, as a military officer, ftiall be felony without benefit of

clergy; and to enter into the Scotch brigade, in the Dutch

fervice, without previoufly taking the oaths of allegiance and

abjuration, fliall be a forfeiture of 500 /.

4. Felony, by imbczzUng or dejlroying the king's armour

or warlike y?(7r^j, is, in the firft place, fo declared to be by

ftatute 31 Eliz. c. 4. which enacts, that if any perfon having

the charge or cuftody of the king's armour, ordnance, am-
munition, or habiliments of war j or of any vi£lual provided

for vidlualling the king's foldiers or mariners ; ftiall, either

for gain, or to impede his majefty's fervice, imbezzle the fame

G 3 to
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to the value of twenty Ihillings, fuch ofFence fhall be felony.

And the ftatute 22 Car, II. c. 5. takes away the benefit of

clergy from this ofFence, and from ftealing the king's naval

ftores to the value of twenty fhillings. Other inferior imbez-

zlements and mifdemefnors, that fall under this denominati-

on, are punifhed by flatutes 9 & 10 W. III. c. 41. i Geo. I,

c. 25. & 9 Geo. I. c, 8. with fine and imprifonment. And
by ftatute 12 Geo. III. c. 24. to fet on fire, burn, or deftroy

any of his majefty's (hips of war, whether built, building,

or repairing; or any of the king's arfenals, magazines, dock-

yards, rope-yards, or vi6lualling-offices, or materials there-

unto belonging; or military, naval, or victualling ftores, or

ammunition ; or caufing, aiding, procuring, abetting, or

affifting in, fuch offence ; fhall be felony without benefit of

clergy,

5. Desertion from the king's armies in time of war,

whether by land or fea, in England or in parts beyond the

feas, is by the ftanding laws of the land (exclufive of the an-

nual a£ls of parliament to puniih mutiny and defertion) and

particularly by ftatute 18 Hen. VI. c. ig. and 5 Eliz. c. 5.

made felony, but not without benefit of clergy. But by the

ftatute 2 & 3 Edw. VI. c. 2. clergy is taken away from fuch

deferters, and the ofFence is made triable by the juftices of

every ftiire. The fame ftatutes punifti other inferior military

offence? with fines, imprifonment, and other penalties.
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Chapter the eighth.

Of praemunire.

AT H I R D fpecies of offence more immediately af-

fefting the king and his government, though not

fubjedl to capital punifhment, is that oi praemunire : fo call-

ed from the words of the writ preparatory to the profecution

thereof
J

** praemunire '^facias A. B." caufe A. B. to be fore-

warned that he appear before us to anfwer the contempt

wherewith he ftands charged j which contempt is particularly

recited in the preamble to the writ ''. It took it's original

from the exorbitant power claimed and exercifed in England

by the pope, which even in the days of blind zeal was too

heavy for our anceftors to bear.

It may juflrly be obferved, that religious principles, which

(when genuine and pure) have an evident tendency to make
their profefTors better citizens as well as better men, have

(when perverted and erroneous) been ufually fubverfive of

civil government, and been made both the cloak and the in-

ftrument of every pernicious defign that can be harboured in

the heart of man. The unbounded authority that was exer-

cifed by the druids in the weft, under the influence of pagaa

fuperftition, and the terrible ravages committed by the Sara-

cens in the eaft, to propagate the religion of Mahomet, both

witnefs to the truth of that antient univerfal obfervation; that,

in all ages and in all countries, civil and ecclefiaftical tyran-

ny are mutually produdive of each other. It is therefore the

glory of the church of England, that flie inculcates due obe-

dience to lawful authority, and hath been (as her prelates on

* A barbarous word ior praemoneri. •» Old Nat, Brev, lOi, edit. 1534'

G 4 a try-
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a trying occafion once exprefled if^) in her principles and

pra6lice ever moft unqueftionably loyal. The clergy of her

perfuafion, holy in their dodlrines and unblemifhed in their

lives and converfation, are alfo moderate in their ambition,

and entertain juft notions of the ties of fociety and the rights

of civil government. As in matters of faith and morality

they acknowlege no guide but the fcriptures, fo, in matters

of external polity and of private right, they derive all their

title from the civil magiftrate; they look up to the king as

their head, to the parliament as their lav\r-giver, and pride

' themfelves in nothing more juftly, than in being true mem-
bers of the church, emphatically by law eftabliftied. Where-
as the notions of ecclefiaftical liberty, in thofe who differ

from them, as well in one extreme as the other (for I here

only fpeak of extremes) are equally and totally deftrudlive of

thofe ties and obligations by which all fociety is kept together;

equally encroaching on thofe rights, which reafon and the

original contra£t of every free ftatc in the univerfe have vefted

in the fovereign power j and equally aiming at a diftindl in-

dependent fupremacy of their own, where fpiritual men and

fpiritual caufes are concerned. The dreadful cffedls of fuch

a religious bigotry, whfen adtuated by erroneous principles,

even of the proteftant kind, are fufficiently evident from the

hiftory of the anabaptifts in Germany, the covenanters in

Scotland, and that deluge of feilaries in England, who
murdered their fovereign, overturned the church and mo-
narchy, (hook every pillar of law, juftice, and private pro-

perty, and moft devoutly eftablifhed a kingdom of the faints

in their ftead. But thei'e horrid devaftations, the efFe6^s of

mere madnefs or of zeal that was nearly allied to it, though

violent and tumultuous, were but of a fhort duration.

Whereas the progrefs of the papal policy, long actuated by

the fteady counfels of fucceflive pontiffs, took deeper root,

and was at length in feme places with difficulty, in others

never yet, extirpated. For this we might call to witnefs the

black intrigues of the jefuits, fo lately triumphant over

Chfiftendom, but now univerfally abandoned by even the

^oman catholic powers : but the fubje6l of our prefent

c Addrefs to James H. 16S7,

chapter
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chapter rather leads us to confider the vaft ftrides, which

were formerly made in this kingdom by the popifn clergy

;

ho\y nearly they arrived to effecting their grand defign; fome

few of the means they made ufe of for eftablifhing their plan ;

and how almoft all of them have been defeated or converted

to better purpofes, by the vigour of our free conHitution,

and the virifdom of fucceffive parliaments.

The antient Britifh church, by whomfoever planted, was

a ftranger to the bifhop of Rome, and all his pretended au-

thority. But, the pagan Saxon invaders having driven the

profefTors of chriftianity to the rcmotefl corners of our ifland,

their own converfion was afterwards effcvSled by Auguftin the

monk, and other miflionaries from the court of Rome. This

naturally introduced fome few of the papal corruptions in

point of faith and dcftrine ; but we read of no civil autho-

rity claimed by the pope in thefe kingdoms, till the aera of

the Norman conqueft : when the then reigning pontiff hav-

ing favoured duke William in his projefted invafion, by

blefling his hoft and confecrating his banners, he took that

opportunity alfo of eftablifhing his fpiritual encroachments ;

and was even permitted fo to do by the policy of the conque-

ror, in order more effectually to humble the Saxon clergy

and aggrandize his Norman prelates : prelates, who, being

bred abroad in the doctrine and practice of flavery, had con-

trailed a reverence and regard for it, and took a pleafure in

rivetting the chains of a free-born people.

The moft ftable foundation of legal and rational govern-

ment is a due fubordination of rank, and a gradual fcale of

authority ; and tyranny alfo itfelf is moft furely fupported by

a regular increafe of defpotifm, rifing from the flave to the

fultan : with this difference however, that the meafure of

obedience in the one is grounded on the principles of fociety,

and is extended no farther than reafon and neceffity will war-

rant : in the other it is limited only by abfolute will and

pleafure, withou: permitting the inferior to examine the title

upon which it is founded. More effectually therefore tocn-

flave the conf<;iences and minds of the people, the Romifh

clergy
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clergy themfelves paid the moft implicit obedience to their

own fuperiors or prelates ; and they, in their turns, were as

blindly devoted to the will of the fovcreign pontiiF, wbofe

decifions they held to be infallible, and his authority co-

extenfive with the chriftian world. Hence his legates a latere

were introduced into every kingdom of Europe, his bulles

and decretal epiftles became the rule both of faith and difci-

pline, his judgment was the final refort in all cafes of doubt

or difficulty, his decrees were enforced by anathemas and

fpiritual cenfures, he dethroned even kings that were refrac-

tory, and denied to whole kingdoms (when undutiful) the

exercife of chriftian ordinances, and the benefits of the gofpel

of God.

But, though the being fpiritual head of the church was a

thing of great found, and of greater authority, among men
of confcience and piety, yet the court of Rome was fully ap-

prized that (among the bulk of mankind) power cannot be

maintained without property; and therefore it's attention

began very early to be rivetted upon every method that pro-

mifed pecuniary advantage. The docSrine of purgatory was

introduced, and with it the purchafe of mafles to redeem the

fouls of the deceafed. New-fangled offences were created,

and indulgences were fold to the wealthy, for liberty to fin

without danger. The canon law took cognizance of crimes,

injoined penance pro falute animae^ and commuted that pe-

nance for money. Non-refidence and pluralities among the

clergy, and marriages among the laity related within the fe-.

yenth degree, were ftriftly prohibited by canon ; but difpen-

fations were feldom denied to thofe who could afford to buy

them. In fhort, all the wealth of chriftendom was gradually

drained, by a thoufand channels, into the coffers of the holy fee.

The eftablifhment alfo of the feodal fyftcm in moft of the

governments of Europe, whereby the lands of all private pro-

prietors were declared to be holden of the prince, gave a hint

to the court of Rome for ufurping a fimilar authority over all

the preferments of the church ; which began firft in Italy,

and gradually fpread itlelf to England. The pope became ^

feodal
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feodal lord ; and all ordinary patrons were to hold their right

of patronage under this univerfal fuperior. Eftates held by

'

feodal tenure, being origmally gratuitous donations, were at

that time denominated ^^«(?/?ad' ; their very name as well as

conftitution was borrowed, and the care of the fouls of a

parifli thence came to be denominated a benefice. Lay fees

were conferred by inveftiture or delivery of corporal pofleflion

;

and fpiritual benefices, which at firft were univerfally dona-

tives, now received in like manner a fpiritual inveftiture, by

inftitution from the bifhop, and induction under his autho-

rity. As lands efcheated to the lord,' in defe(5l of a legal te-

nant, fo benefices lapfed to the bifliop upon non-prefentation

by the patron, in the nature of a fpiritual efcheat. The an-

nual tenths collefted from the clergy were equivalent to the

feodal render, or rent referved upon a grant j the oath of ca-

nonical obedience was copied from the oath of fealty required

from the vafal by his fuperior j and the primer feifins of our

military tenures, whereby the firft profits of an heir's eftate

were cruelly extorted by his lord, gave birth to as cruel an

exadtion of firft-fruits from the beneficed clergy. And the

occafional aids and talliages, levied by the prince on his va-

fals, gave a handle to the pope to levy, by the means of his

legates a latere
y

peter- pence ^nd other taxations.

At length the holy father went a ftep beyond any example

of either emperor or feodal lord. He referved to himfelf, by

his own apoftolical authority '', the prefentation to all bene-

fices which became vacant while the incumbent was attend-

ing the court of Rome upon any occafion, or on his journey

thither, or back again ; and moreover fuch alfo as became

vacant by his promotion to a biflioprick or abbey :
" etiamfi

*'^ ad ilia perfonae confueverint et debuerint per eleSlionem out

** quemvis alium modum ajfumi." And this laft, the canonifts

declared, was no detriment at all to the patron, being only

like the change of a life in a feodal eftate by the lord. Dif-

penfations to avoid thefe vacancies begat the doctrine of com^

mendams : and papal provifions were the previous nomination

to fuch benefices, by a kind of anticipation, before they ^e-

< Extrav, I, 3. t, 2, c, 13,

came
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came aflually void ; though afterwards indifcriminately ap-

plied to any right of patronage exerted or ufurped by the pope.

In confequence of which the beft livings were filled by Italian

and other foreign clergy, equally unfkilled in and averfe to

the laws and conftitution of England. The very nomination

to bifhopricks, that antient prerogative of the crown, was
wrefted from king Henry the firft, and afterwards from his

fucccfibr king John j and feemingly indeed conferred on the

chapters belonging to each fee : but by means of the frequent

appeals to Rome, through the intricacy of the laws which

regulated canonical elections, was eventually vefted in the

pope. And, to fum up this head with a tranfadion moft

iinparallel'jd and aftonifhing in it's kind, pope Innocent III

had at length the effrontery to demand, and king John had

the meannefs to confent to, a refignation of his crown to the

pope, whereby England was to become for ever St Peter's

patrimony; and the daftardly monarch re-accepted his fceptre

from the hands of the papal legate, to hold as the vafal of the

holy fee, at the annual rent of a thoufand marks.

Another engine fet on foot, or at leaft greatly improv-

ed, by the court of Rome, was a mafterpiece of papal policy.

Not content with the ample provifion of tithes, which the

law of the land had given to the parochial clergy, they en-

deavoured to grafp at the lands and inheritances of the king-

dom, and (had not the legiflature withftood them) would by

this time have probably been mafters of every foot of ground

in the kingdom. To this end they introduced the monks of

the Benedidline and other rules, men of four and auftere re-

ligion, feparated from the world and it's concerns by a vow

of perpetual celibacy, yet fafcinating the minds of the people,

by pretences to extraordinary fandity, while all their aim

was to aggrandize the power and extend the influence of their

grand fuperior the pope. And as, in thofe times of civil tumult,

great rapines and violence were daily committed by overgrown

lords and their adherents, they were taught to believe, that

founding a monaftery a little before their deaths would atone

for a life of incontinence, diforder, and bloodfhed. Hence

innumerable abbeys and religious, houfes were built within a

century
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century after the conqueft, and endowed, not only with the

tithes of parifhes which were ravifhed from the fecular clergy,

but alfo with lands, manors, lordfhips, and extenfive baro-

nies. And the doctrine inculcated was, that whatever was

fo given to, or purchafed by, the monks and friars, was con-

fecrated to God himfelf j and that to alienate or take it away

was no lefs than the fin of facrilege.

I MIGHT here have enlarged upon other contrivances,

which will occur to the recolledlion of the reader, fet on foot

by the court of Rome, for efFeiling an entire exemption of

it's clergy from any intercourfe with the civil magiflrate :

fuch as the feparation of the ecclefiaftical court from the tem-

poral ; the appointment of it's judges by merely fpiritual au-

thority, without any interpofition from the crown ; the ex-

clufive jurifdi£lion it claimed over all ecclefiaftical perfons

and caufes ; and the prtvilegium dericaUy or benefit of clergy,

which delivered all clerks from any trial or punifhment ex-

cept before their own tribunal. But the hiftory and progrefs

of ecclefiaftical courts ^, as well as of purchafes in mortmain %
have already been fully difcufl^ed in the preceding volumes :

and we- fhali have an opportunity of examining at large the

nature of the prtvilegium clericale m the progrefs of the prefent

book. And therefore I fhall only obferve at prefent, that

notwithftanding this plan of pontificial power was fo deeply

laid, and fo indefatigably purfued by the unwearied politick

of the court of Rome through a long fucceffion of ages 5 not-

withftanding it was poliflied and improved by the united en-

deavours of a body of men, who engrofled all the learning of

Europe for centuries together ; notwithftanding it was firmly

and refolutely executed by perfons the beft calculated for

eftablifhing tyranny and defpotifm, being fired with abigottcd

cnthufiafm, (which prevailed not only among the weak and

fimple, but even among thofe of the beft natural and acquired

endowments) unconnected withgtheir fellow-fubje6ls, and

totally indifix^rent what might befal that pofterity to which,

they bore no endearing relation j— yet it vanilhed into no-

« Se; Vol. III. pag. 6i. f See Vol. II. pag. z6S.

thing.
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thing, when the eyes of the people were a little enlightened,

and they fet themfelves with vigour to oppofe it. So vain

and ridiculous is the attempt to live in fociety, without ac-

knowleging the obligations which it lays us under; and te af-

f€<3: an intire independence of that civil ftate, which protest's

us in all our rights, and gives us every other liberty, that

only excepted of defpifing the laws of the community.

Having thus in fome degree endeavoured to trace out the

original and fubfequent progrefs of the papal ufurpations in

England, let us now return to the ftatutes ofpraemunire^v/h'ich

were framed to encounter this overgrown yet encreafing evil.

King Edward I, a wife and magnanimous prince, fet himfclf

in earneft to (hake off this fervile yoke s. He would not fuf-

fer his bifliops to attend a general council, till they had fworn

not to receive the papal benediction. He made light of all

papal bulles and procefles : attacking Scotland in defiance of

one ; and feifing the temporalties of his clergy, who under

pretence of another refufed to pay a tax impofed by parlia-

ment. He ftrengthened the ftatutes of mortmain ; thereby

clofing the great gulph, in which all the lands of the kingdom

were in danger of being fwallowed. And, one of his fub-»

jeds having obtained a bulle of excommunication againft

another, he ordered him to be executed as a traitor, accord-

ing to the antient law *•. And in the thirty-fifth year of his

reign was made the firft ftatute againft papal provifions, which

according to fir Edward Coke', is the foundation of all the fub-

fequent ftatutes of praemunire ; which we rank as an offence

immediately againft the king, becaufe every encouragement of

the papal power is a diminution of the authority of the crown.

In the weak reign of Edward the fecond the pope again

endeavoured to encroach, but the parliament manfully with-

ftood him ; and it was one of the principal articles charged

againft that unhappy prinft, that he had given allowance to

the bulles of the fee of Rome. But Edward the third was of

a temper extremely different ; and, to remedy thefe inco'h-

E Dav. 83, &c. fen. 14. 5Rq>. part. r. fol. 12. 3 Aff.19.

h Bro. Mr. tU. Conn, J15. 7rea- » z Inft. 583.

veniences
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veniences firft by gentle means, he and his nobility wrote an

expoftulation to the pope : but receiving a menacing and

contemptuous anfwer, withal acquainting him, that the em-

peror, (who a few years before at the diet of Nuremberg,

A. D. J 323, had eftablifhed a law againft provifions ') and

alfo the king of France had lately fubmitted to the holy fee ;

the king replied, that if both the emperor and the French

king fhould take the pope's part, he was ready to give battel

to them both, in defence of the liberties of the crown.

Hereupon more fharp and penal laws were devifed againft

provifors ', which enadt feverally, that the court of Rome
(hall prefent or collate to no bifhoprick or living in England ;

and that whoever difturbs any patron in the prefentation to a

living by virtue of a papal provifion, fuch provifor fhall pay

fine and ranfom to the king at his will : and be imprifoned

till he renounces fuch provifion : and the fame punifhment

'

is inflicted on fuch as cite the king, or any of his fubjedls,

to anfwer in the court of Rome. And when the holy fee re-

fented thefe proceedings, and pope Urban V attempted to

revive the vafalage and annual rent to which king John had

fubje£ted his kingdom, it was unanimoufly agreed by all the

eftates of the realm in parliament aflembled, 40 Edw. III.

that king John's donation was null and void, being without

the concurrence of parliament, and contrary to his coronation

oath : and all the temporal nobility and commons engaged,

that if the pope fhould endeavour by procefs or otherwife to

maintain thefe ufurpations, they would refift and withftand

him with all their power "*.

In the reign of Richard the fecond, it was found necef-

fary to fharpen and ftrengthen thefe laws, and therefore it

was enadted by ftatutes 3 Ric. II. c. 3. and 7 Ric. II. c. 12.

firft, that no alien fhould be capable of letting his benefice

to farm ; in order to compel fuch, as had crept in, at leaft to

refide on their preferments : and, afterwards, that no alien

^ Mod. Un. Hift. xxix. 293. fl. i. c 1. 38 Edw. III. ft. i, c. 4.

- Stat, 25 Edw. HI» ft. 6. 27 Edw. III. & ft. 2. c. i, 2, 3, 4.

«n Scld. in Fht, 10. 4.

£bould
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ihould be capable to be prefented to any ecclefiaffical prefer-

ment, under the penalty of the ftatutes of provifors. By the

ftatute 12 Ric. II. c. 15. all liegemen of the king, accepting

of a living by any foreign provifion, are put out of the king's

prote6l:ion, and the benefice made void. To which the fta-

tute 13 Ric. II. ft. 2. c. 2. adds banifhment and forfeiture of

lands and goods : and by c. 3. of the fame ftatute, any perfon

bringing over any citation or excommunication from beyond

fea, on account of the execution of the foregoing ftatutes of

provifors, fliall be imprifoned, forfeit his goods and lands,

and moreover fuffer pain of life and member.

In the vs^rit for the execution of all thefe ftatutes the w^ords

praemunirefacias, being (as we faid) ufed to command a ci-

tation of the party, have denominated in common fpeech, not

only the writ, but the offence itfelf of maintaining the papal

power, by the name of praemunire. And accordingly the

next ftatute I fliall mention, which is generally referred to

by all fubfequent ftatutes, is ufually called the ftatute of

praemunire. It is the ftatute 16 Ric. II. c. 5. which enadts,

that whoever procures at Rome, or elfewhere, any tranflati-

ons, proceffes, excommunications, bulles, inftruments, or

other things which touch the king, againft him, his crown,

and realm, and all perfons aiding and affifting therein, ftiall be

put out of the king's proteilion, their lands and goods for-

feited to the king's ufe, and they ftiall be attached by their

bodies to anfwer to the king and his council ; or procefs of

praemunirefacias fliall be made out againft them, as in other

cafes of provifors.

By the ftatute 2 Hen. IV. c. 3. all perfons who accept any

provifion from the pope, to be exempt from canonical obe-

dience to their proper ordinary, are alfo fubje£led to the pe-

nalties of praemunire. And this is the laft of our antient fta-

tutes touching this oflTence ; the ufurped civil power of the

bifliop of Rome being pretty well broken down by thefe fta-

tutes, as his ufurped relioious power was in about a century

afterwards : the fpirit of the nation being fo much raifed

again^
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againft foreigners, that about this time, in the reign of Henry

the fifth, the alien priories, or abbeys for foreign monks,

were fuppreffed, and their lands given to the crown. And
no farther attempts were afterwards made in fupport of thefe

foreign jurifdi<Stions,

A LEARNED Writer, before referred to, is therefore greatly

miftaken, when he fays ", that in Henry the fixth's time the

archbiftiop of Canterbury and other bifliops offered to the

king a large fupply, if he would confent that all laws againfl:

provifors, and efpecially the ftatute 16 Ric. 11. might be re-

pealed ; but that this motion was rejected. This account is

incorredl: in all it's branches. For, firft, the application,,

which he probably means, was made not by the bifliops only,

but by the unanimous confent of a provincial fynod, affem-

bled in 1439, 18 Hen. VI. that very fynod which at the fame

time refufed to confirm and allow a papal bulle, which then

was laid before them. Next, the purport of it was not to

procure a repeal of the flatutes againfl provifors, or that of

Richard H in particular ; but to requeft that the penalties

thereof, which by a forced conflru£tion were applied to all

that fucd in the fpiritual, and even in many temporal, courts

of this realm, might be turned againfl the proper objefts

only ; thofe who appealed to Rome or to any foreign jurif-

diitions : the tenor of the petition being, " that thofe penal-

*' ties fhould be taken to extend only to thofe that commen-
*' ced any fuits or procured any writs or public inflruments

*' at Rome, or elfewhere out of England ; and that no one

" (hould be profecuted upon that ftatute for any fuit in the

** fpiritual courts or lay jurifdi<SI:ions of this kingdom.'*

Laftly, the motion was fo far from being rejefted, that

the king promifed to recommend it to the next parliament,

and in the mean time that no one fhould be molefled upon

this account. And the clergy were fo fatisfied with their

fuccefs, that they granted to the king a whole tenth upon

this occafion °.

n Dav. 96. e Wilk. Concil. Mag. Brie. III. 533.

' Vol. IV. H And
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And indeed fo far was the archblfhop, who prefided in

this fynod, from countenancing the ufurped power of the

pope in this realm, that he was ever a firm oppofer of it.

And, particularly, in the reign of Henry the fifth, he pre-

vented the king's uncle from being then made a cardinal, and

legate a latere from the pope ; upon the mere principle of

it's being within the mifchief of papal provifions, and deroga-

tory from the liberties of the Englifh church and nation.

For, as he exprefled himfelf to the king in his letter upon

that fubje£l:, " he was bound to oppofe it by his ligeance,

*' and alfo to quit himfelf to God, and the church of this

*' land, of which God and the king had made him governor.'*

This was not the language of a prelate addided to the flavery

of the fee of Rome ; but of one, who was indeed of princi-

ples fo very oppofite to the papal ufurpations, that in the year

preceding this fynod, 17 Hen. VI. he refufed to confecrate a

bifhop of Elv, that was nominated by pope Eugenius IV". A
conduct quite confonant to his former behaviour, in 6 Hen,

VI, when he refufed to obey the commands of pope Martin V,
who had required him to exert his endeavours to repeal the

ftatute oi praemunire \
(^^ execrabile illud Jiatutum" as the

holy father phrafes it) which refufal fo far exafperated the

court of Rome againft him, that at length the pope iflued a

bulle to fufpend him from his office and authority, which the

archbifliop difregarded, and appealed to a general council.

And fo fenfible were the nation of their primate's merit, that

the lords fpiritual, and temporal, and alfo the univerfity of

Oxford, wrote letters to the pope in his defence ; and the

houfe of commons addrefled the king, to fend an embaflador

forthwith to his holinefs, on behalf of the archbifhop, who
had incurred the difpleafure of the pope for oppofing the

exceffive power of the court of Rome p.

P See Wilk. Conc'il. Mag. Br, Vd. fionj if Indeed it be a digrefllon, to

III. /lij^iw. and Dr. Duck's life of arch- fliew how contrary to the fentimenti

bifhop Chichele, who was the prdate offo learned and pious a prelate, even

here fpoken of, and the munificent in the days of popery, thofe ufurpatiani

founder of All Souls college in Oxford

;

were, which the ftatutes oi praemunlrt

in vindication of whofe memory the and provifors were made to retrain.

audior hopes to be excufed this digref-

Thi»
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This then Is the original meaning of the offence, which

we call praemunire ; viz, introducing a foreign power into

this land, and' creating imperium in imperioy by paying that

obedience to papal proccfs, which conftitutionally belonged to

the king alone, long before the reformation in the reign of

Henry the eighth : at which time the penalties of praemunire

were indeed extended to more papal abufes than before; as

the kingdom then entirely renounced the authority of the fee

of Rome, though not all the corrupted docftrines of the Ro-
man church. And therefore by the feveral ftatutes of 24 Hen.

Vni. c. 12. and 25 Hen. VHI. c. 19 & 21. to appeal to

Rome from any of the king's courts, which (though illegal

before) had at times been connived at ; to fue to Rome for

any licence or difpenfation ; or to obey any procefs from

thence ; are made liable to the pains o(praemunire. And, in

order to reftore to the king in effect the nomination of vacant

biftiopricks, and yet keep up the eftablifhed forms, it is en-

a£ted by ftatute 25JH[en. VHI. c. 20. that if the dean and

chapter refufe to eleit the perfon named by the king, or any

archbifhop or biftiop to confirm or confecrate him, they ftiall

fall within the penalties of the ftatutes of praemunire. Alfo

by ftatute 5 Eliz. c. I. to refufe the oath of fupremacy will

incur the pains oi praemunire -y and to defend the pope's ju-

rifdidlion in this realm, is z praemunire for the firft off'ence,

and high treafon for the fecond. So too, by ftatute 13 Eliz.

c. 2. to import any agnus Dei., crofles, beads, or other fuper-

ftitious things pretended to be hallowed by the bifliop of

Rome, and tender the fame to be ufed ; or to receive the fame

with fuch intent, and not difcover the offender; or if a juf-

tice of the peace, knowing thereof, fliall not within fourteen

days declare it to a privycounfellor ; they all incur zpraemunire.

But importing or felling mafs books, or other popifti books,

is by ftatute 3 Jac. I. c. 5. §. 25. only liable to a penalty of

forty ftiillings. Laftly, to contribute to the maintenance of

a jefuit's college, or any popifti feminary whatever, beyond

fea ; or any fferfon in the fame ; or to contribute to the main-

tenance of anyjefuit or popifti prieft in England, is by fta-

tute 27 Eliz. c. 2. made liable to the penalties oipraemunire.

H 2 Thus
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Thus far the penalties of praemunire^ feem to have kept

within the proper bounds of their original inftitution, thede-

preffing the power of the pope : but, they beinir pains of no

inconfiderable confequence, it has been thought fit to.apply

the fame to other heinous offences ; fome of which bear more,

and fome lefs relation to this original offence, and fome no

relation at all.

Thus, i. By the ftatute i & 2 Ph. & Mar. c. 8. to moleft

the pofleflbrs of abbey lands granted by parliament to Henry

the eighth, and Edward the fixth, is a praemunire. 2. So
likewife is the offence of acting as a broker or agent in any

tifurious contract, where above ten per cent, intereft is taken,

by flatute 13 Eliz. c. 10. 3. To obtain any ftay of proceed-

ings, other than by arrefl of judgment or writ of error, in

any fuit for a monopoly, is likewife 2i praemunire, by flatute

21 Jac. I. c. 3. 4. To obtain an exclufive patent for the folc

making or importation of gunpowder or arms, or to hinder

others from importing them, is alfo a praemunire by two fla-

tutes; the one 16 Car. I. c. 21. the other i Jac. II. c. 8.

5. On the abolition, by flatute 12 Car. II. c. 24. of purvey-

ance "J, and the prerogative of pre-emption, or taking any

vi(5lual, beafls, or goods for the king's ufe, at a flated price,

without confent of the proprietor, the exertion of any fuch

power for the future was declared to incur the penalties of

praemunire.. 6. ToafTert, malicioufly and advifedly, by fpeak-

ing or writing, that both or either houfe of parliament have

a legiflative authority without the king, is declared a prae-

munire by flatute 13 Car. II. c- 1. 7. By the habeas corpus zSk

alfo, 31 Car. II. c. 2, it is z. praemunire, and incapable of the

king's pardon, befides other heavy penalties % to fend any

fubjecl of this realm a prifoner into parts beyond the feas.

8. By the flatute i W. & M. fl. i.e. 8. perfons of eighteen

years of age, refufmg to take the new oaths of allegiance, as

well as fuprcmacy, upon tender by the proper magiftrate, are

fubje<5l to the penalties of a praemunire j and by flatute 7 &
% See Vol. I. pag. 287. r Sec Vol. I. prg. 138. Vol. III. pag. 137.

8W.
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8 W. III. c. 24. ferjeants, counfellors, prodors, attorneys,

and all officers of courts, pradlifing without having taken

the oaths of allegiance and fupremacy, and fubfcribed the

declaration againft popery, are guilty of a praemunire^ whe-

ther the oaths be tendered or no. 9. By the ftatute 6 Ann.

c. 7. to aflert malicioufly and directly, by preaching, teach-

ing, or advifed fpeaking, that the then pretended prince of

Wales, or any perfon other than according to the adls of fet-

tlement and union, hath any right to the throne of thefe king-

doms ; or that the king and parliament cannot make laws to

limit the defcent of the crown ; fuch preaching, teaching, or

advifed fpeaking is a praemunire : as writing, printing, or

publiftiing the fame doiflrines amounted, we may remember,

to high treafon. 10. By ftatute 6 Ann. c. 23. if the aflembly

of peers of Scotland, convened to elect their fixteen repre-

fentatives in the Britifh parliament, fhall prefume to treat of

any other matter fave only the eledlion, they incur the pe-

nalties of z praemunire. Ii. The flatute 6 Geo. I. c. 18.

(enadled in the year after the infamous fouth fea project had

beggared half the nation) makes all unwarrantable undertak-

ings by unlawful fubfcriptions, then commonly known by

the name of bubbles, fubjedl to the penalties of z praemunire.

12. The ftatute 12 Geo. III. c. i r. fubje£ls to the penalties

of the ftatute of praemunire all fuch as knowingly and wil-

fully folemnize, affift, or are prefent at, any forbidden mar-

riage of fuch of the defcendants of the body of king George

II, as are by that aft prohibited to contra<5l matrimony with-

out the confent of the crown *,

Having thus inquired into the nature and feveral fpecies

of praemunire, it's puniftiment may be gathered from the

foregoing ftatutes, which are thus fhortly fummed up by fir

Edward Coke' :
** that, from the convidlion, the defendant

" fhall be out of the king's protection, and his lands and te-

*' nements, goods and chattels forfeited to the king : and

" that his body fliall remain in prifon at the king's pleafure ;

« See book, I, ch, 4, « i Inft. 129.
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** or (as other authorities have it) during life"^
:" both which

amount to the fame thing ; as the king by his prerogative

may any time remit the w^hole, or any part, of the punifh-

ment, except in the cafe of tranfgrefling the flatute oi habeas

corpus. Thefe forfeitures, here inflifted, do not (by the viray)

bring this offence within our former definition of felony

;

being infli(Sed by particular ftatutes, and not by the common
law. But fo odious, fir Edward Coke adds, was this offence

of praemunire, that a man that was attainted of the fame

might have been flain by any other man without danger of

law : becaufe it was provided by law *', that any man might

do to him as to the king's enemy ; and any man may lawfully

kill an enemy. However, the pofition itfelf, that it is at any

time lawful to kill an enemy, is by no means tenable : it is

only lawful, by the law of nature and nations, to kill him in

the heat of battel, or for neceffary felf-defence. And to ob-

viate fuch favage and miflaken notions ", the flatute 5 Eliz.

c. I. provides, that it fhall not be lawful to kill any perfon

attainted in z. praemunire, any law, flatute, opinion, or ex-

pofition of law to the contrary notwithflanding. But flill

fuch delinquent, though protected as a part of the public

from public wrongs, can bring no a6lion for any private in-

jury, how atrocious foever ; being fo far out of the prote£lion

of the law, that it will not guard his civil rights, nor remedy

any grievance which he as an individual may fufFer. And no

man, knowing him to be guilty, can with fafety give him

comfort, aid, or reliefs.

u 1 Bulft. 199. X Bro. Ahr, t, corcne. 196.

w Stat, zi Edw. Ill, ft. 5. c. 22. y 1 Hawk. P. C. 55.
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Chapter the ninth.

Of misprisions and CONTEMPTS,
AFFECTING THE KING AND GO-
VERNMENT.

THE fourth fpecies ofoffences, more immediately againft

the king and government, are entitled niifprifions and

contempts.

Misprisions (a term derived from the old French, mefpris,

a negleft or contempt) are, in the acceptation of our law^,

generally underftood to be all fuch high offences as are under

the degree of capital, but nearly bordering thereon : and it

is faid, that a mifprifion is contained in every treafon and

felony vv^hatfoever j and that, if the king fo pleafe, the offen-

der may be proceeded againft for the mifprifion only". And
upon the fame principle, while the jurifdi£lion of the ftar-

chamber fubfifted, it was held that the king might remit a

profecution for treafon, and caufe the delinquent to be cen-

fured in that court, merely for a high mifdemefnor : as hap-

pened in the cafe of Roger earl of Rutland, in 43 Eliz. who
was concerned in the earl of Effex's rebellion •'. Mifprifions

are generally divided into two forts ; negative, which confift

in the concealment of fomething which ought to be revealed j

and pofitive, which confift in the commiflion of fomething

•which ought not to be done,

» Yearb. zRk. Ill, lo. Staundf. P. C. b Hudfon of the court of flar-cham-

37. I Hawk. ?, C, 55, 56, ^ bcr. MSt in MuJ, Brit,

H 4 I. Of
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I. Of the firft, or negative kind, is what is called mifprijion

oftreajon ; confifting in the bare knowlege and concealment

of treafon, without any degree of aflent thereto : for any af-

fent makes the party a principal traitor ; as indeed the con-

cealment, which was conftrued aiding and abetting, did at

the common law : in like manner as the knowlege of a plot

againft the ftate, and not revealing it, was a capital crime at

Florence, and other ftates of Italy *=. But it is now enabled

by the ftatute i & 2 Ph. & Mar. c. lo. that a bare conceal-

ment of treafon fliall be only held a mifprifion. This con-

cealment becomes criminal, if the party apprized of the trea-

fon docs not, as foon as conveniently may be, reveal it to

fome judge of aflife or juftice of the peace "*. But if there be

any probable circumftances of aflent, as if one goes to a trea-

fonable meeting, knowing beforehand that a confpiracy is

intended againft the king ; or, being in fuch company once

by accident, and having heard fuch treafonable confpiracy,

meets the fame company again, and hears more of it, but

conceals it ; this is an implied aflent in law, and makes the

concealer guilty of actual high treafon ^.

There is alfo one pofitive mifprifion of treafon, created

fo by act of parliament. The ftatute i-^ Eliz. c. 2 - enadts,

that thofewho forge foreign coin, not current in this kingdom,

their aiders, a^et^rs, and procurers, {hall all be guilty of

mifprifion of trea^gn. For, though the law would not put

foreign coin upon quite the fame footing as our own ; yet, if

the circumftances of trade concur, the falfifying it may be

attended with confequences almoft equally pernicious to the

public ; as the counterfeiting of Portugal money would be at

prefent : and therefore the law has made it an offence juft be-

low capital, and that is all. For the puniftiment of mifpri-

fion of treafon is lofs of the profits of lands during life,

forfeiture of goods, and imprifonment during life ^ Which
total forfeiture of the goods was originally infliiled while

« Guicciard. Hift. b. 3 & 13. « i Hawk. P. C. 56,

«« 1 Hal. P. C. 372. f 1 Hal. P. C. 374.

the
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the offence amounted to principal treafon, and of courfe in-

cluded in it a felony, by the common law ; and therefore

is no exception to the general rule laid down in a former chap^

ter ^, that wherever an offence is puniflied by fuch total for-

feiture it is felony at the common law.

Misprision offelony is alfo the concealment of a felony

which a man knows, but never alTented to ; for, if he affent-

cd, this makes him either principal or acceffory. And the

punifhment of this, in a public officer, by the flatute

Weftm. I. 3 Edw. I. c. 9. is imprifonment for a year and a

day J in a common perfon, imprifonment for a lefs difcretio-

nary time ; and, in both, fine and ranfom at the king's plea-

fure : which pleafure of the king muft be obferved, once for

all, not to fignify any extrajudicial will of the fovereign,

but fuch as is declared by his reprefentatives, the judges

in his courts of juftice; '•^voluntas regis in curia, non in

" camera^."

There is alfo another fpecles of negative mifprifions

:

namely, the concealing of treafure-trove^ which belongs to the

king or his grantees by prerogative royal : the concealment

of which was formerly punilhable by deathj ; but now only

by fine and imprifonment *.

II. Misprisions, whith are merely pofitive, are generally

6€tiovt{mzX.€'^c'bntempts or 'high mifdemefnor's', of wilich

I. The firft and principal is the mal-adminijlration of

fuch high officers, as are in public trufl and employment.

This is ufually puniflied by the method of parliamentary im-

peachment : wherein fuch penalties, fhort of death, are in-f

flicted, as to the wifdom of the houfe of peers Ihall feem pro-

per; confifling ufually of banilhment, imprifonment, fines,

or perpetual difability. Hitherto alfo may be referred the

t See pag. 94. j Glanv. /. 1. <

»> I Hal. p. C. 375.
i 3 luft. 133.

oiFenco
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ofFence of imbezzUng the public money^ called among the Ro-
mans peculatus, which the Julian law punifhed with death in

a magiftrate, and with deportation, or banifhment, in a pri-

vate perfon ^. With us it is not a capital crime, but fubjeds

the committer of it to a difcretionary fine and imprifonment*

Other mifprifions are, in general, fuch contempts of the ex-

ecutive magiftrate, as demonftrate themfelvcs by fome arro-

gant and undutiful behaviour towards the king and govern-

ment. Thefe are

2. Contempts againft the king's prerogative. As, by

refufing to affift him for the good of the public ; either in his

councils, by advice, if called upon ; or in his wars, by per-

fonal fervice for defence of the realm, againft a rebellion or

invafion '. Under which clafs may be ranked the negledling

to join the pojfe comitatus, or power of the county, being there-

unto required by the fheriff^ or juftices, according to the fta-

tute 2 Hen. V. c. 8. which is a duty incumbent upon all that

are fifteen years of age, under the degree of nobility, and able

to travel ". Contempts againft the prerogative may alfo be,

by preferring the interefts of a foreign potentate to thofe of

our own, or doing or receiving any thing that may create an

undue influence in favour of fuch extrinfic power ; as, by

taking a penfion from any foreign prince without the confent of

the king". Or, by difobeying the king's lawful commands-;

whether by writs ifluing out of his courts of juftice, or by a

fummons to attend his privy council, or by letters from the

king to a fubje6l commanding him to return from beyond the

feas, (for difobedience to which his lands fnall be feifed till

he does return, and himfelf afterwards punifhed) or by his

writ of ne exeat regnum^ or proclamation, commanding the

fubjecl to ftay at home ", Difobedience to any of thefe com-

mands is a high mifprifion and contempt : and fo, laftly, is

difobedience to any acl of parliament, where no particular

penalty is affigned j for then it is punifliable, like the reft of

•t
Inft. 4. t8. 9. n 3 Inft. 144.

' I Hawk. P. C. 59. See Vol. I. pag, a«6,

» Lasab, Eir, 315,

thefs
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thefe contempts, by fine and imprifonment, at the difcretion

of the king's -courts of jjaftice p.

3. Contempts and mifprifions againft the king's perfon

and government^ may be by fpeaking or writing againft them,

curfing or wilhing him ill, giving out fcandalous ftories con-

cerning him, or doing any thing that may tend to leflen him

in the efteem of his fubje£ls may weaken his government, or

may raife jealoufies between him and his people. It has

been alfo held an offence of this fpecies to drink to the pious

memory of a traitor ; or for a clergyman to abfolve perfons

at the gallows, who there perfift in the treafons for which

they die: thefe being adis which impliedly encourage rebel-

lion. And for this fpecies of contempt a man may not only

be fined and imprifoned, but fufFer the pillory or other in-

famous corporal punifhment ^ : in like manner as, in the

antient German empire, fuch perfons as endeavoured to fow

fedition, and difturb the public tranquillity, were condemn-

ed to become the objedts of public notoriety and dcrifion, by

carrying a dog upon their fhoulders from one great town to

another. The emperors Otho I. and Frederic Barbarofla

inflicted this punifhment on noblemen of the higheft rank .

4. Contempts againft the king's title^ not amounting to

treafon or praemunire^ are the denial of his right to the crown

in common and unadvifed difcourfe ; for, if it be by advifed-

ly fpeaking, we have feen ' that it amounts to a praemunire.

This heedlefs fpecies of contempt is however punifhed by

our law with fine and imprifonment. Likewife if any per-

fon fhall in any wife hold, affirm, or maintain, that the com-

mon laws of this realm, not altered by parliament, ought not

to dire£l the right of the crown of England ; this is a mif-

demefnor, byftatute i3Eliz. c. i. and punifhable with for-

feiture of goods and chattels. A contempt may alfo arife

from refufing or neglecting to take the oaths, appointed by

ftatute for the better fecuring the government j and yet adU

P 1 Hawk, P, C, 60, r Mod. Un. H'ft, xxix, z8, IJg.

^ Uid, i Swfag. 91.

in2
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ing in a public ofEce, place of truft, or other capacity, for

•which the faid oaths are required to be taken j viz. thofe of

allegiance, fupremacy, and abjuration : which muft be taken

within fix calendar months after admiflion. The penalties

for this contempt, inflidled by ftatute i Geo. I. ft. 2. c. 13.

are very little, if any thing, fliort of thofe of a praemunire :

being an incapacity to hold the faid offices, or any other; to

profecute any fuit j to be guardian or executor ; to take any

legacy or deed of gift ; and to vote at any ele£lion for mem-
bers of parliament : and after convi(5iion the offender fhall

alfo forfeit 500/. to him or them that will fue for the fame.

Members on the foundation of any college in the two uni-

verfities, who by this ftatute are bound to take the oaths,

muft alfo regifter a certificate thereof in the college rcgifter,

within one month after ; otherwife, if the electors do not

remove him, and eledl another within twelve months, or

after, the king may nominate a perfon to fucceed him by his

great feal or fign manual. Befides thus taking the oaths for

offices, any two juftices of the peace may by the fame ftatute

fummon, and tender the oaths to, any perfon whom they

ihall fufpeft to be difaffedled ; and every perfon refufmg the

fame, who is properly called a non-juror, fliall be adjudged

a popifti recufant convict, and fubjeiSted to the fame penal-

ties that were mentioned in a former chapter ' j which in the

end may amount to the alternative of abjuring the realm, or

fufferina; death as a felon.

5. Contempts zgim^k the Yxu^s palaces or courts ofjuf-

tice have always been looked upon as high mifprifions : and

by the antient law, before the conqueft, fighting in the

king's palace, or before the king's judges, was puniftied with

death "•'. So too, in the old Gothic conftitution, there were

many places privileged by law, quibus major reverentia etfe-

curitas debetur, ut templa et judicia^ quae fanSla habebantur^

—arces et aula regis

^

—denique locus quilibet praefente out adven^

tante rege ". And at prefent, with us, by the ftatute

* See pag. 55. " Stiernh, dc jure Cotb, I. 3. c. 3.

V 3 Inft. 140. LL, A'ured, cap. 7.^ 34.
> 33 Hen.
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33 Hen. VIII. c. 12. malicious ftriking in the king's pa-

lace, wherein his royal perfon relides, whereby blood is

drawn, is punifliable by perpetual imprifonment, and fine at

the king's pleafure; and alfo with lofs of the offender's right

hand, the folemn execution of which fentence is prefcribed

in the ftatute at length.

"BvTJlriklng in the king's fuperibr courts of jufliice, in

Weftminfter-hall, or at the aflifcs, is made ftill more penal

that even in the king's palace. The reafon feems to be,

that thofe courts being antiently held in the king's palace,

and before the king himfclf, ftriking there included the for-

mer contempt againft the king's palace, and fomething

more ; viz. the difturbance of public juftice. For this rea-

fon, by the antient common law before the conqueft %
ftriking in the king's courts of juftice, or drawing a fword

therein, was a capital felony : and our modern law retains

fo much of the antient feverity, as only to exchange the lofs

of life for the lofs of the offending limb. Therefore a ftrdke

or blow in fuch a court of juftice, whether blood be drawn

or not, or even alfaulting a judge, fitting in the court, by

drawing a weapon, without any blow ftruck, is punifliable

with the lofs of the right hand, imprifonment for life, and

forfeiture of goods and chattels, and of the profits of his

lands during life ^. A refcue alfo of a prifoner from any of

the faicf courts, without ftriking a blow, is punifhed with,

perpetual imprifonment, and forfeiture of goods, and of the

profits of lands during lifeJ^ : being looked upon as an of-

fence of the fame nature with the laft ; but only, as no blow

is adtually given, the amputation of the hand is excufed.

For the like reafon an affray, or riot, near the faid courts,

but out of their a£lual view, is puniftied only with fine and

imprifonment*.

^ LL. Jnae. c. 6. LL, Canut.c. 56, T 1 Hawk. P. C. 57.

LL. Alured. c. 7. z Cro. Car. 373.

^ Staundf. P. C. 38. 3 Inft. 140, 141,

Not
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. Not only fuch as are guilty of an a£l:ual violence, but of

flireatening or reproachful words to any judge fitting in the

courts, are guilty of a high mifprifion, and have been pu-

niflied with large fines, imprifonment, and corporal punifli-

ment ". And, even in the inferior courts of the king, an

affray, or contemptuous behaviour, is punifliable with a fine

by the judges there fitting j as by the fteward in a court-leet

or the like **.

Likewise all fuch, as are guilty of any Injurious treat-

ment to thofe who are immediately under the protection of

a court of juftice, are puniftiable by fine and imprifonment

:

as if a man aflaults or threatens his adverfary for fuing him,

a counfellor or attorney for being employed againft him, a

juror for his verdict, or a gaoler or other minifterial ofiicer

for keeping him in cuftpdy, and properly executing his

duty'= : which offences, when they proceeded farther than

bare threats, were puniftied in the Gothic conftitutions with

exile and forfeiture of goods **.

•• Lastly, to endeavour to diffuade a witnefs from giving

evidence ; to difclofe an examination before the privy coun-

cil ; or, to advife a prifoner to ftand mute ; (all of which

are impediments of juftice) are high mifprifions, and con-

tempts of the king's courts, and punifhable by fine and im-

prifonment. And antiently it was held, that if one of the

grand jury difclofed to any perfon indicted the evidence that

appeared againft him, he was thereby made acceflbry to the

offence, if felony ; and in treafon a principal. And at this

day it is agreed, that he is guilty of a high mifprifion % and

liable to be fined and imprifoned ^

a Cro. Car. 503. e See Barr. an, 27 Afl". pi. 44. §- 4.

k I Hawk. P. C. 58. fol. 138.

c 3 Inft. 141, 141. f 1 Hawk. P. C, 59.

* Stiernb. dtjureGetb. l.-^.c. 3.
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Chapter the tenth.']

Of offences against PUBLIC
JUSTICE.

THE order of our diftribution will next lead us to take

into confideration fuch crimes and mifdemefnors as

more efpecially afFeil the common-wealthy or public polity of

the kingdom : which however, as well as thofe which are

peculiarly pointed againft the lives and fecurity of private

fubje£Vs, are alfo offences againft the king, as the pater -fa-

milias of the nation ; to whom it appertains by his regal of-

fice to protect the community, and each individual therein,

from every degree of injurious violence, by executing thofe

laws, which the people themfelves in conjundion with him

have enadled ; or at leaft have confented to, by an agreement

either exprefsly made in the perfons of their reprefentatives,

or by a tacit and implied confent prefumed apd proved by

immemorial ufage.

Thf fpecies of crimes, which we have now before us, is

fubdivided into fuch a number of inferior and fubordinate

clafles, that it would much exceed the bounds of an elemen-

tary treatife, and be infupportably tedious to the reader, were

I to examine them all minutely, or with any degree of criti-

cal accuracy. I fhall therefore confine myfelf principally to

general definitions or defcriptions of this great variety of

offences, and to the puniftiments infli6led by law for each

particular offence ; with now and then a few incidental ob-

fervations : referring the ftudent for more particulars to

other voluminous authors ; who have treated of thefe fubjeits

with greater precifion and more in detail, than is confiftent

with the plan of thefe commentaries.

The crimes and mifdemefnors, that more efpecially afFecl

the common-wealth, may be divided into five fpegies ; viz,.

offences
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offences againft puhVicjti^ice, againft the public peace, againft

public trade, againft the public health, and againft the public

police or oeconomy : of each of which we will take a curfory

view in their order.

First then, of offences againft puhVic jujlice : feme of

which are felonious, whofe punifliment may extend to death;

others only mifdemefnors. I fhall begin with thofe that are

moft penal, and defcend gradually to fuch as are of lefs

malignity.

1. Imbezzling or vacating records, or falfifying certain

other proceedings in a court of judicature, is a felonious of-

fence againft public juftice. It is enabled by ftatute 8 Hen.

VI, c. 12. that if any clerk, or other perfon, fliall wilfully

take away, withdraw, or avoid any record, or procefs in the

fuperior courts of juftice in Weftminfter-hall, by reafon

whereof the judgment ftiall be reverfed or not take effe6l j it

is felony not only in the principal actors, but alfo in their

procurers, and abettors. And this may be tried either in the

king's bench or common pleas, by a jury de medietate j half,

officers of any of the fuperior courts, and the other half

commmon jurors. Likewife by ftatute 21 Jac. I. c. 26,

to acknowlege any fine, recovery, deed enrolled, ftatute, re-

cognizance, bail, or judgment, in the name of another per-

fon not privy to the fame, is felony without benefit of clergy.

Which law extends only to proceedings in the courts them-

felves : but by ftatute 4 W. & M. c. 4. to perfonate any

other perfon (as bail) before any judge of affize or other com-

miflioner authorized to take bail in the country, is alfo felony.

For no man's property would be fafe, if records might be fup-

prefled or falfified, or perfons names be falfely ufurped in

courts, or before their public officers.

2. To prevent abufes by the extenfive power, which the

law is obliged to repofe in gaolers, it is enadled by ftatute

14 Edw. III. c. 10. that if zny gaoler by too great durefs of

imprifonment makes any prifoner, that he hath in ward, be-

come
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come an approver or an appellor againft his will ; that Is, as we
fliall fee hereafter, to accufe and turn evidence againft fome

other perfon j it is felony in the gaoler. For, as fir Edward

Coke obferves *, it is not lawful to induce or excite any man
even to ajuft accufation of another; much lefs to do it by

durefs of imprifonment; and leaft of all by a gaoler, to whoia

the prifoner is committed for fafe cuftody.

3. A THIRD offence againft public juftice is objlru^lng the

execution of lawful procefs. This is at all times an offence

of a very high and prefumptuous nature ; but more particu-

larly fo, when it is an obftruclion of an arreft upon criminal

procefs. And it hath been holden, that the party oppofing

fuch arreft becomes thereby particeps criminis-y that is, an ac-

ceffory in felony, and a principal in high treafon ''. For-

merly one of the greateft obftruftions to public jufljce, both

of the civil and criminal kind, was the multitude of pretend-

ed privileged places, where indigent perfons affembled toge-

ther to fhelter themfelves from juftice, (efpecially in Londoa
and Southwark) under the pretext of their having been an-

tient palaces of the crown, or the like *=
: all of which fanc-

tuarics for iniquity are now demolifhed, and the oppofing of

any procefs therein is made highly penal, by the ftatutes 8 & 9
Will. III. c. 27. 9 Geo. I. c. 28. and 11 Geo. I. c. 22.

which enacSl, that perfons oppofing the execution of any

procefs in fuch pretended privileged places within the bills of

mortality, or abufing any officer in his endeavours to execute

his duty therein, fo that he receives bodily hurt, fliall be

guilty of felony, and tranfporced for feven years : and perfons

in difguife, joining in or abetting any riot or tumult on fuch.

account, or oppofing any procefs, or affaulting and abufing

any officer executing or for having executed the fame, fhall

be felons without benefit of clergy.

4. An efcape of a perfon arrefted upon criminal procefs, by

eluding the vigilance of his keepers before he is put in hold,

is alfo an offence againft public juftice, and the party himfelt

a 3 Inft. 91. c Such as ^^/tt-Fr(Vj, and it's environs j

b I Hawk. P. C. 12.1. the Savoy^ and the Mir.t ia South^\'ark.

Vol. IV. I is
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is punifhable by fine or imprifonment ^. But the officer per-

mitting fuch cfcapc, either by negligence or connivance, is

much more culpable than the prifoner ; the natural defire of

liberty pleading ftrongly in his behalf, though he ought in

ftridnefs of law to fubmit himfelf quietly to cuftody , till

cleared by the due courfe of juftice. Officers therefore

who, after arreft, negligently permit a felon to efcape, are alfo

punifhable by fine *
: but voluntary cfcapes, by confent and

connivance of the officer, are a much more ferious offence :

for it is generally agreed that fuch efcapes amount to th«

fame kind of offence, and are punifhable in the fame degree,

as the offence of which the prifoner is guilty, and for which

he is in cuflody, whether treafon, felony, or trefpafs. And this,

whether he were a£lually committed to gaol, or only under

a bare arreft ^ But the officer cannot be thus punifhed, till

the original delinquent is adtually found guilty or convicSted,

by verdift, confeffion, or outlawry, of the crime for which

he was fo committed or arretted : otherwife it might happen,

that the officer might be punifhed for treafon or felony, and

the perfon arrefled and efcaping might turn out to be an in-

nocent man. But, before the conviftion of the principal

party, the officer thus negledling his duty may be fined and

imprifoncd for a mifdemefnor ^.

5. Breach of prifon by the offender himfelf, when com-

mitted for any caufe, was felony at the common law ^
: or

even confpiring to break it '. But this feverity is mitigated

by the ftatute de frangentibus prifonam, 1 Edw. II. which

ena£ts, that no perfon fhall have judgment of life or member

for breaking prifon, unlefs committed for fome capital of-

fence. So that to break prifon and efcape, when lawfully

committed for any treafon or felony, remains ftill felony as at

the common law ; and to break prifon, (whether it be the

county gaol, the flocks, or other ufual place of fecurity) when

lawfully confined upon any other inferior charge, is ftill

< 2 Hawk. P. C. ia». g i Hal. P. C. 588, 9. a Hawk. P.

« I Hal. P. C. 600. C. 134, 5.

f I Hal. P, C. 590. 2 Hawk, P. C, hi Hal. P. C. 607.

JJ4. ^ i B«ei. /. 3. f. 9.

punifh-
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puniftiable as a high mifdemefnor by fine and imprlfonment.

For the ftatute, which ordains that fuch offence fhall be no

longer capital, never meant to exempt it entirely from every

degree of punifhment J.

6. Rescue is the forcibly and knowingly freeing ano-

ther from an arreft or imprifonment j and it is generally the

fame offence in the ilranger fo refcuing, as it would have

been in a gaoler to have voluntarily permitted an efcape. A
refcue therefore of one apprehended for felony, is felony ;

for treafon, treafon ; and for a mifdemefnor, a mifdemefnor

alfo. But here lilcewife, as upon voluntary efcapes, the

principal muft firfl be attainted before the refcuer can be pu-

nifhed : and for the fame reafon ; becaufe perhaps in fadl it

may turn out that there has been no offence committed ^.

By flatute 11 Geo. II. c. 26. and 24 Geo. II. c. 40. if five

or more perfons affcmble to refcue any retailers of fpirituous.

liquors, or to affault the informers againft them, it is felony,

and fubjecl to tranfportation for feven years. By the ftatute

16 Geo. II. c. 31. to convey to any prifoner in cuflody for

treafon or felony any arms, inflruments of efcape, or dif-

.

guife, without the knowlege of the gaoler, though no efcape

be attempted, or any way to affift fuch prifoner to attempt an

efcape, though no efcape be actually made, is felony, and

fubjedts the offender to tranfportation for feven years : or if

the prifoner be in cuftody for petty larciny or other inferior

offence, or charged with a debt of 100/. It is then a mifde-

mefnor, punifhable with fine and imprifonment. And by

feveral fpecial flatutes ', to refcue, or attempt to refcue, any

perfon committed for the offences enumerated in thofe a6ls,

is felony without benefit of clergy; and to refcue, or attempt

to refcue, the body of a felon executed for murder, is fingle

felony, and fubjedt to tranfportation for feven years. Nay,

even if any perfon be charged with any of the offences againft

the black-adt, 9 Geo. I. c. 22. and, being required by order

3 2 Hawk. P, C. 128. II. c. •zc. (Dcftroying turnpike*, &c.)
k I Hal. P. C. 607. Foft. 544. igGeo. II. c. 34. (Mnuggl'ng.) 2 5Geo.
1 6 Geo. I. c. 23. (Traniportation.) II. c. 37. (Murdet.) 27 Geo. II, c, 15.

jGeo. I. c, 22. (Blaek-aa.) 8 Geo. (Black-adt.;

I 2 of



132 Public Book IV.

of the privy council to furrender himfelf, negledls fo to do
for forty days, both he and all that knowingly conceal, aid,

abet, or fuccour him, are felons without benefit of clergy.

7. Another capital offence againft public juftice is the

returning from tranjportcdhn^ or being feen at large in Great

Britain, before the expiration of the term for which the

offender was ordered to be tranfported, or had agreed to

tranfport himfelf. This is made felony without benefit oi

clergy in all cafes, by ftatutes 4 Geo. I. c. 11. 6 Geo. I.

c. 23. 16 Geo. II. c. 15. and 8 Geo. III. c. 15. as is alfo

the aflifting them to efcape from fuch as are conveying them

to the port of tranfportation.

8. An eighth is that of taking a reward, under pretence of

helping the owner to hisjlolen goods. This was a contrivance

carried to a great length of villainy in the beginning of the

reign of George the firfl: : the confederates of the felons thus

difpofing of ftolen goods, at a cheap rate, to the owners

themfelves, and thereby ftifling all farther inquiry. The
famous Jonathan Wild had under him a well difciplined

corps of thieves, who brought in all their fpoils to him j and

he kept a fort of public office for reftoring them to the owner

at half price. To prevent which audacious pradbice, to the

ruin and in defiance of public juftice, it was ena61:ed by fta-

tute 4 Geo. I. c. II. that whoever fhall take a reward under

the pretence of helping any one to ftolen goods, fhall fuffer as

the felon who ftole them j unlefs he caufcs fuch principal fe-

lon to be apprehended and brought to trial, and alfo givee

evidence againft him. Wild, ftill continuing in his old prac-

tice, was upon this ftatute at laft convidled and executed".

9. Receiving of ftolen goods, knowing them to hejlolen,

b alfo a high mifdemcfnor and affront to public juftice. We
have feen in a former chapter % that this offence, which is

only a mifdemefnor at common law, by the ftatutes 3 & 4W.
& M. c. 9. and 5 Ann. c. 31. makes the offender acceffory

to the theft and felony. But becaufe the acceffory cannot in

m See ftat. 6 Geo, I. c. 23. §. 9. " Sec pag. jX.

general
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general be tried, unlefs with the principal, or after the prin-

cipal is convicted, the receivers by that means frequently

eluded juftice. To remedy which, it is enaded by ftatute

I Ann. c. 9. and 5 Ann. c. 31. that fuch receivers may ftili

be profecuted for a mifdemefnor, and punifhed by fine and

knprifonment, though the principal felon be not before taken,

fo as to be profecuted and convi«5ted. And, in cafe of r©r

ceiving ftolen lead, iron, and certain other metals, fuch of-

fence is by ftatute 29 Geo. II. c. 30. punifliable by tranfpor-

tation for fourteen years °. So that now the profecutor has

two methods in his choice : either to punifli the receivers for

the mifdemefnor immediately, before the thief is taken p ; or

to wait till the felon is convicted, and then punifli them as

acceflbries to the felony. But it is provided by the fame fta-

tutes, that he fhall only make ufe of one, and not both of

thefe methods of punifliment. By the fame ftatute alfo

29 Geo. II. c. 30^ perfons having lead, iron, and other

metals in their cuftody, and not giving a fatisfactory account

how they came by the fame, are guilty of a mifdemefnor

and punifliable by fine or imprifonment. And by ftatute

10 Geo. III. c. 48. all knowing receivers of ftolen plate or

jewels, taken by robbery on the highway, or when a burglary

accompanies the ftealing, may be tried as well before as after

the convidtion of the principal, and whether he be in or out

of cuftody ; and, if convi (Sled, fliall be adjudged guilty of fe-

lony, and tranfported for fourteen years^

10. Of a nature fomewhat fimilar to the two laft is the of-

fence of theft-botCy which is where the party robbed not only

knows the felon, but alfo takes his goods again, or other

amends, upon agreement not to profecute. This is frequent-

ly called compounding of felony, and formerly was held to

make a man an acceflbry; but is now puniflied only with

iine and imprifonment ^. This perverfion of juftice, irt the

old Gothic conftitutions, was liable to tKr moft fevere and

infamous punifliment. And the Salic law " latroni eum ft-

* See alfo ftatute 2 Geo. Ill, c^ 28. Thames.

§. 12. for the punifhment of receivers of P Fofter. 373.

:^ .ids ftolen by bum-bont?, &c, in the q j Hawk.i', C, X25.

I 3 > ** mkm
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*' milem habuity qulfurtum celare vellet^ et occultefinejudice com"

'*^ pofitionem ejus admittere^." By ftatute 25 Geo. II. c. 36.

even to advertife a reward for the return of things ftolen, with

no queftions afked, or words to the fame purport, fubjedts the

advertifer and the printer to a forfeiture of 50/. each.

11. Common barretry is*the ofFence of frequently ex-

citing and ftirring up fuits and quarrels between his majef-

ty's fubje£ts, either at law or otberwife ', The punifh-

ment for this offence, in a common perfon, is by fine and

imprifonment : but if the offender (as is too frequently the

cafe) belongs to the profeflion of the law, a barretor, who
is thus able as well as willing to do mifchief, ought alfo to

be difabled from praclifing for the future ^ And indeed it

is enaded by ftatute 12 Geo. I. c. 29. that if any one, who

hath been convidted of forgery, perjury, fubornation of per-

jury, or common barretry, (hall pra6life as an attorney, fo-

licitor, or agent, in any fuit ; the court, upon complaint,

fhall examine it in a fummary way ; and, if proved, fhall

dire£l the offender to be tranfported for feven years. Here-

iinto may alfo be referred another offence, of equal malignity

and audacioufnefs ; that of fuing another in the name of a

fictitious plaintiff; either one not in being at all, or one

who is ignorant of the fuit. This offence, if committed in

any of the king's fuperior courts, is left, as a high contempt,

to be punifhed at their difcretion. But in courts of a lower

degree, where the crime is equally pernicious, but the autho-

rity of the judges not equally extenfive, it is direfted by fta-

tute 8 Eliz. c. 2. to be puniflied by fix months imprifonment,

and treble damages to the party injured.

12. Maintenance is an offence, that bears a near rela-

tion to the former ; being an officious intermeddling in a fuit

that no way belongs to one, by maintaining or afli fting either

party with money or otherwife, to profecute or defend it" :

a practice, that w^as greatly encoyraged by the firft introduc-

tion of ufes ^.. This is an offence againft public juftice, as

Stiernh. dtjure Gotb. /, 3. f, 5,
u Jb'td. 249.

« I Hawk. P. C. 243. w Dr & St. 203,

' Ibid. 244.
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it keeps alive ftrife and contention, and perverts the reme-

dial procefs of the law into an engine of oppreflion. And
therefore, by the Roman law, it was a fpecies of the crimen

falfi to enter into any confederacy, or do any a£l to fupport

another's lawfuit, by money, witnefTes^ or patronage ''. A man
may however maintain the fuit of his near kinfman, fervant,

or poor neighbour, out of charity and compaffion, with impu-

nity. Otherwife the punifliment by common law is fine and

imprifonmenty ; and by the ftatute 32 Hen. VIII. c. g. a

forfeiture of ten pounds.

13. Champerty, campt-pariitio^ is a fpecies of mainte-

nance, and punifhed in the fame manner^ : being a bargain

with a plaintiff or defendant campum pariire, to divide the

land or other matter fued for between them, if they prevail

at law; whereupon the champertor is to carry on the party's

fuit at his own expence ^. Thus champart, in the French

law, fignifies a fimilar divifion of profits, being a part of the

crop annually due to the landlord by bargain or cuftom. In

our fenfe of the word, it fignifies the purchafing of a fuit,

or right of fuing : a practice fo much abhorred by our law,

that it is one main reafon why a chofe in a6tion, or thing of

which one hath the right but not the pofleffion, is not aiEgn-

able at common law ; becaufe no man fliould purchafe any

pretence to fue in another's right. Thefe pefts of civil fo-

ciety, that are perpetually endeavouring to difturb the re-

pofe of their neighbours, and officioufly interfering in other

men's quarrels, even at the hazard of their own fortunes,

were feverely animadverted on by the Roman law :
*' gui

** improbe coeunt in alienam litem^ ut quicquid ex condemna^

*' tione in rem tpfius redaftum fuerit inter eos communicaretur^

•* lege Julia de vi privata ienentur^ ;" and they were punifh-

ed by the forfeiture of a third part of their goods, and perpe-

tual infamy. Hitherto alfo muft be referred the provifion of

the ftatute 32 Hen. VIII. c. 9. that no one fhall fell or pur-

chafe any pretended right or title to land, unlefs the vendor

* Ff. 48. 10, 20. a Stat, of confpirat. jjEdw, h
y I Hawk. P. C. 255, * Ff, 48. 7. 6.

* Ibid, 257.
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hath received the profits thereof for one whole year before

fuch grant, or hath been in adtual polTeflion of the land, or

of the reverfion or remainder j on pain that both purchafor

and vendor fhall each forfeit the value of fuch laad to the

king and the profecutor. Thefe offences relate chiefly to

the cammencement of fm/fuits : but

14. The compounding of informations upon penal ftatutes

are an offence of an equivalent nature in criminal caufes

;

and are, befides, an additional mifdemeihor againft public

juftice, by contributing to make the laws odious to the

people. At once therefore to difcourage malicious informers,

and to provide that offences, when once difcovcred, (hall be

duly profecuted, it is enabled by ftatute 18 Eliz. c. 5. that

if any perfon, informing under pretence of any penal law,

makes any compofition without leave of the court, or takes

any money or promife from the defendant to excufe him

(which demonftrates his intent in commencing the profecu-

tion to be merely to ferve his own ends, and not for the pub-

lic good) he {hall forfeit 10/. fhall fland two hours on the

pillory, and fhall be for ever difabled to fue on any popular

or penal flatute.

15. A CONSPIRACY alfo to indi^l an innocent man of fe-

lony falfely and malicioufly, who is accordingly indided and

acquitted, is a farther abufe and perverfion of public juftice;

for which the party injured may either have a civil action by

writ of confpiracy, (of which we fpoke in the preceding

book*^) or the confpirators, for there mufl be at leaft two to

form a confpiracy, may be indidled at the fuit of the king, and

were by the antient common law'' to receive what is called the

vilknous judgment ; viz. to lofe their liberam legem, whereby

they are difcredited and difabled a§ jurors or witneffes ; to

forfeit their goods and chattels, and lands for life ; to have

thofe lands wafted, their houfes rafed, their trees rooteH up,

and their own bodies committed to prifon ^. But it now is

the better opinion, that the villenous judgment is by long

c See Vol. III. pag. 126. « I Hawk. P. C. 193.

wBro. ^r. t. tofijfirary. 28.

difufe
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difufe become obfolete ; it not having been pronounced for

fome ages : but inftead thereof the delinquents are ufually

fentenced to imprifonment, fine, and pillory. To this head

may be referred the offence of fending letters, threatening to

accufe any perfon of a crime punifhable with death, tranf-

portation, pillory, or other infamous punifhment, with a

view to extort from him any money or other valuable chat-

tels. This is punifhable by ftatute 30 Geo. II. c. 24. at

the difcretion of the court, with fine, imprifonment, pillory,

whipping, or tranfportation for feven years.

16. The next offence againft public juftice is when the

fuit is paft it's commencement, and come to trial. And that

is the crime of wilful and corrupt perjury ; which is defined

by ^vc Edward Coke '^, to be a crime committed when a law-

ful oath is adminiftered, in iomejudicial proceeding, to a per-

fon who fwears wilfully, abfolutely, and falfely, in a matter

material to the ifliie or point in queftion. The law takes no

notice of any perjury but fuch as is committed in fome court

of juftice, having power to adminifter an oath ; or before

fome magiftrate or proper officer, invefted with a fimilar au-

thority, in fome proceedings relative to a civil fuit or a cri-

minal profecution : for it efteems all other oaths unneceffary

at leaft, and therefore will not punifh the breach of them.

For which reafon it is much to be queftioned, how far any

magiftrate is juftifiable in taking a voluntary afidavit in any

extrajudicial matter, as is now too frequent upon every petty

occafion ; fince it is more than poflible, that by fuch idle

oaths a man may frequently inforo confcientiae incur the guilt,

and at the fame time evade the temporal penalties, of perjury.

The perjury muft alfo be corrupt (that is, committed malo

animo) wilful, pofitive, and abfolute ; not upon furprize, or

the like : it alfo muft be in fome point material to the quef-

tion in difpute ; for if it only be in fome trifling collateral

circumftance, to which no regard is paid, it is no more penal

than in the voluntary extrajudicial oaths before-mentioned.

Subornation of perjury is the offence of procuring another to

f 3 Inft, 164.

take
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take fuch afalfe oath, as conftitutes perjury in the principal.

The punifhment of perjury and fubornation, at common
Jaw, has been various. It was antiently death ; afterwards

banifhment, or cutting out the tongue ; then forfeiture of

goods ; and now it is fine and imprifonment, and never

more to be capable of bearing teftimony s. But the fta-

tute 5 Eliz. c. 9. (if the offender be profecuted thereon)

inflifls the penalty of perpetual infamy, and a fine of 40/,

on the f^borner ; and in default of payment, imprifon-

ment for fix months, and to ftand with both ears nailed

to the pillory. Perjury itfelf is thereby punifhed with fix

months imprifonment, perpetual infamy, and a fine of 20/.

or tb have both ears nailed to the pillory. Evt the pro-

fecution is ufually carried on for the offence at comtno^i

law ; efpecially as, to the penalties before inflicted, the fta-

tute 2 Geo. II. c. 25. fuperadds a power, for the court to

order the offender to be fent to the houfe of corredlion for

a term not exceeding feven years, or to be tranfported

for the fame period ; and makes it felony without benefit of

clergy to return or efcape within the time. It has fometimes

been wiftied, that perjury, at leaft upon capital accufations,

whereby another's life has been or might have been deftroy-

«d, was alfo rendered capital, upoji a, pirinciple of retalia-

tion ; as it is univerfally by the laws of France ^. And cer-

tainly the odioufnefsof the crime pleads ftrongly in behalf of

•the French law. But it is to be confidered, that there they

admit witneffes to be heard only on the fide of the profecu-

tion, and ufe the rack to extort a confeflion from the accufed.

In fuch a conftitution therefore it is neccffary to throw th^

dread .of capital punifhment into the other fcale, in order to

keep in awe the witneffes for the crown ; on whom alone the

prifoner's fate depends : fo naturally does one cruel law beget

another. But corporal and pecuniary punifhments, exile

and perpetual infamy, are more fuitcd to the genius of the

Englifli law ; where the fz£t is openly difcuffed between wit-,

neffes on both fides, and the evidence for the crown may te

contradidled and difproved by thofe of the prifoner. Where

e 3 Inft, 163. h Montefq. Sp. L, b. 29, ch. ii.

indee4
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indeed the death of an innocent perfon has a(9:ually been the

confequence of fuch wilful perjury, it falls within the guilt

of deliberate murder, and deferves an equal punifliment :

which our antient law in fadl inflicted •. But the mere at-

tempt to deftroy life by other means not being capital, there

is no reafon that an attempt by perjury ftiould ; much lefs that

this crime fhould in a// judicial cafes be punifhed with death.

For to multiply capital punifhments leflens their efFe<St, whea

applied to crimes of the deepeft dye j and, deteftable as per-

jury is, it is not by any means to be compared with fome

other offences, for which only death can be inflifled : and

therefore it feems already (except perhaps in the inftance of

deliberate murder by perjury) very properly punifhed by our

prefent law ; which has adopted the opinion of Cicero "^j de-

rived from the law of the twelve tables, *' perjurii poena di-

'* vlna, exitium ; humana, dedecus.''*

17. Bribery is the next fpecies of offence againft public

juftice ; which is when a judge, or other perfon concerned

in the adminiflration of juftice, takes any undue reward to

influence his behaviour in his office '. In the eaft it is the

cuftom never to petition any fuperior forjuftice, not except-

ing their kings, without a prefent. This is calculated for

the genius of defpotic countries ; where the true principles

of government are never underftood, and it is imagined that

there is no obligation from the fuperior to the inferior, no

relative duty owing from the governor to the governed. The
Roman law, though it contained many fevere injunctions

againft bribery, as well for felling a man's vote in the fenate

or other public afTembly, as for the bartering of common juf-

tice, yet, by a ftrange indulgence in one inftance, it tacitly

encouraged this practice; allowing the magiftrate to receive

fmall prefents, provided they did not in the whole exceed a

hundred crowns in the year ^
: not confidering the infmuat-

ing nature and gigantic progrefs of this vice, when once ad-

mitted. Plato therefore more wifely, in his ideal republic",

j Britton. c. 5.
m Ff. 48. 11. 6.

^ de Leg. 2. 9. « Jt Leg. /, 12.

\ 1 Hawk. P. C. 16?,

orders
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orders thofe who take prefents for doing their duty to be

punilhed in the fevereft manner : And by the laws of Athens

he that offered was alfo profecuted, as well as he that receiv-

ed a bribe ". In England this offence of talcing bribes is

punifhed, in inferior officers, with fine and imprifonment j

and in thofe who offer a bribe, though not taken, the fame p.

But in judges, efpecially the fuperior ones, it hath been al-

ways looked upon as fo heinous an offence, that the chief

juftice Thorpe was hanged for it in the reign of Edward III.

By a flratute^ ii Hen. IV, all judges and officers of the

king, convided of bribery, fhall forfeit treble the bribe, be

puniflied at the king's will, and be difcharged from the king's

fervice for ever. And fome notable examples have been

made in parliament, of perfons in the highefl ftations, and

otherwife very eminent and able, but contaminated with this

fordid vice.

i8. Embracery is an attempt to influence a jury cor-

ruptly to one fide by promifes, perfuafions, entreaties, money,

entertainments, and the like'. The punifhment for the perfon

embracing is by fine and imprifonment j and for the juror fo

embraced, if it be by taking money, the punifhment is (by

divers flatutes of the reign of Edward III) perpetual infamy,

imprifonment for a year, and forfeiture of the tenfold value.

19, The falfe verdiff of jurors, whether occafioned by

embracery or not, was antiently confidered as criminal, and

therefore exemplarily punifhed by attaint in the manner for-

merly mentioned '.
"*

20. Another offence of the fame fpecies is the negligence

•f public officers, entrufled with the admin iflration of juftice,

as fherifFs, coroners, conflables, and the like : which makes

the offender liable to be fined j and in very notorious cafes

will amount to a forfeiture of his office, if it be a beneficial

one *. Alfo the omitting to apprehend perfons, offering ftolen

• Pott. Antiq. b. I. c. 3^3.
« 1 Hawk. P. C. 259.

V 3 Inft. 147. s See Vol. 111. pag. 402.

• Ibid. 146. » I Hawk. P. C. 168.

iron.
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iron, lead, and other metals to fale, is a mifdemefnor, and

puniftiable by a ftated fine, or imprifonment, in purfuance of

the ftatute 29 Geo. II. c. 30.

21. There is yet another oiFence againft public juftice,

which is a crime of deep malignity ; and fo much the

deeper, as there are many opportunities of putting it in prac-

tice, and the power and wealth of the offenders may often

deter the injured from a legal profecution. This is the op'

frejfion and tyrannical partiality of judges, juftices, and other

magijirates^ in the adminiftration and under the colour of

their office. However, when profecuted, either by im-

peachment in parliament, or by information in the court of

king's bench, (according to the rank of the offenders) it is

fure to be feverely puniflied with forfeiture of their offices,

fines, imprifonment, or other difcretionary cenfure, regulated

by the nature and aggravations of the offence committed.

22. Lastly, extortion is an abufe of public juftice, which

confifts in any officer's unlawfully taking, by colour of his

office, from any man, any money or thing of value, that is

not due to him, or more than is due, or before it is due ".

The punifhment is fine and imprifonment, and fometimes a

forfeiture of the office.

» I Hawk. p. C. 170.
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Chapter the eleventh.

Of offences against the PUBLIC

PEACE.

WE are next to confider offences againft the public

peace ; the confervation of which is intruded to the

king and his officers, in the manner and for the reafons which

were formerly mentioned at large ^. Thefe offences are either

fuch as are an a6lual breach of the peace ; or conftru6lively

fo, by tending to make others break it. Both of thefe fpecies

are alfo either felonious, or not felonious. The felonious

breaches of the peace are ftrained up to that degree of malig-

nity by virtue of feveral modern ftatutes : and, particularly,

I. The riotous ajfemhling of twelve perfons, or more, and

not difperfing upon proclamation. This was firft made high

treafon by flatute 3 & 4 Edw. VI. c. 5. when the king was

a minor, and a change in religion to be effected : but that

ftatute was repealed by flatute i Mar. c. i . among the other

treafons created fince the 25 Edw. Ill ; though the prohibi-

tion was in fubflance re-enadled, with an inferior degree of

punifhment, by flatute i Mar. fl. 2. c. 12. which made the

fame offence a fingle felony. Thefe flatutes fpecified and

particularized the nature of the riots they were meant to fup-

prefs ; as, for example, fuch as were fet on foot with inten-

tion to offer violence to the privy counfel, or to change tht

laws of the kingdom, or for certain other fpecific purpofes :

in which cafes, if the ptrfons were commanded by procla-

mation to difperfe, and they did not, it was by the flatute of

Mary made felony, but within the benefit of clergy j and

a Vol. I, pag, 117. 168, 350.
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alfo the a£l indemnified the peace officers and their affiftants,

if they killed any of the mob in endeavouring to fupprefs fuch

riot. This was thought a neceffary fecurity in that fangui-

nary reign, when popery was intended to be re-eftabliftied,

which was like to produce great difcontents : but at firft it

was made only for a year, and was afterwards continued for

that queen's life. And, by ftatute i Eliz. c. 16. when a re-

formation in religion was to be once more attempted, it was

revived and continued during her life alfo ; and then expired.

From the acceffion of James the firft to the death of queen

Anne, it was never once thought expedient to revive it : but,

in the firft year of George the firft, it was judged neceflary,

in order to fupport the execution of the a6l of fettlement, to

renew it, and at one ftroke to make it perpetual, with large

additions. For, whereas the former a6ts exprefsly defined

and fpecified what fhould be accounted a riot, the ftatute

1 Geo. L c. 5. ena6l;s, generally, that if any twelve perfons

are unlawfully aflembled to the difturbance of the peace, and

any one juftice of the peace, flicriff, under-ftierifF, or mayor

of a town, fliall think proper to command them by procla-

mation to difperfe, if they contemn his orders and continue

together for one hour afterwards, fuch contempt fhall be fe-

lony without benefit of clergy. And farther, if the reading

of the proclamation be by force oppofed, or the reader be in

any manner wilfully hindered from the reading of it, fuch

oppofcrs and hinderers are felons, without benefit of clergy :

and all perfons to whom fuch proclamation ought to have been

made, and knowing of fuch hindrance, and not difperfing,

are felons, without benefit of clergy. There is the like in-

demnifying claufe, in cafe any of the mob be unfortunately

killed in the endeavour to difperfe them ; being copied from

the a£l of queen Mary. And, by a fubfequent claufe of the

new a6t, if any perfon, fo riotoufly aflembled, begin even

before proclamation to pull down any church, chapel, meet-

ing-houfe, dwelling-houfe, or out-houfes, they fhall be fe-

lons without benefit of clergy.

2. By ftatute i Hen. VII. c. 7. unlaivful hunting in any

legal foreft, park, or warren, not being the king's property,

h
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by night, or with painted faces, was declared to be fingle fe-

lony. But now by the ftatute 9 Geo. I. c. 22, to appear

armed in any inclofed foreft or place where deer are ufually

kept, or in any warren for hares or conies, or in anj^high

road, open heath, common, or down, by day, or night, with

faces blacked or otherwife difguifed, or (being fo difguifed) to

hunt, wound, kill, or fteal any deer, to rob a warren, or to

fteal fifh, or to procure by gift or promife of reward any per-

fon to join them in fuch unlawful a£t, is felony without be-

nefit of clergy. I mention thefe offences in this place, not on
account of the damage thereby done to private property, but

of the manner in which that damage is committed; namely,

with the face blacked or with other difguife, and, being armed

with offenfive weapons, to the breach of the public peace and

the terror of his majefty's fubjefls.

3. Also by the fame ftatute 9 Geo. I. c. 22. amended by

ftatute 27 Geo. II. c. 15, knowingly to fend any /^//^r with-

out a name, or with a fiditious name, demanding money,

venifon, or any other valuable thing, or threatening (without

any demand) to kill any of the king's fubjedts, or to fire their

houfes, out-houfes, barns, or ricks, is made felony, without

benefit of clergy. This offence was formerly high treafon

by the ftatute 8 Hen. V. c. 6.

4. To pull down or deftroy any lock, Jluice, or foodgate,

cre6led by authority of parliament on a navigable river, is by

ftatute I Geo. II. ft. 2. c. 19. made felony, punifhable with

tranfportation for feven years. By the ftatute 8 Geo. II.

C. 20. the offence of deftroying fuch works, or refcuing any

perfon in cuftody for the fame, is made felony, without be-

nefit of clergy j and it may be inquired of and tried in any

adjacent county, as if the fadt had been therein committed.

By the ftatute 4 Geo. III. c. 12. malicioufly to damage or

deftroy any banks, fluices, or other works on fuch navigable

river, to open the floodgates, or otherwife obftru£l the na-

vigation, is again made felony, punifhable with tranfporta-

tign for feven years. And by the ftatute 7 Geo. III. c. 40.

(which



Ch. ii; Wrongs; 145

(which repeals all former a6ls relating to turnpikes) malici-

oufly to pull down or otherwife deftroy any turnpike-gate, or

fence, toll-houfe, or weighing-engine thereunto belonging,

erected by authority of parliament, or to refcue any perfon

in cuftody for the fame, is made felony without benefit of

clergy j and the indi^lment may be inquired of and tried in

any adjacent county. The remaining offences againft the

public peace are merely mifdemcfnors, and no felonies j as,

5. Affrays (from affraler, to terrify) are the fighting

of two or more perfons in fome public place, to the terror of

his majefty's fubje£ts : for, if the fighting be in private, it is

no affray but an ajfault^. Affrays may be fuppreffed by any

private perfon prcfent, who is juftifiable in endeavouring to

part the combatants, whatever confequcnce may enfue*^. But
more efpecially the conftable, or other fimilar officer, how-

ever denominated, is bound to keep the peace ; and to that

purpofe may break open doors to fupprefs an affray, or ap-

prehend the affrayers ; and may either carry them before a

jliftice, or imprifon them by his own authority for a conve-

nient fpace till the heat is over j and may then perhaps alfo

make them find fureties for the peace ^. The punifhment of

common affrays is by fine and imprifonment ; the meafure of

which muft be regulated by the circumftances of the cafe

:

for, where there is any material aggravation, the punifhment

proportionably increafes. As where two perfons coolly and

deliberately engage in a duel : this being attended with an

apparent intention and danger of murder, and being a high

contempt of the juftice of the nation, is a ftrong aggravation

of the affray, though no mifchief has actually enfued '. Ano-

ther aggravation is, when thereby the officers of juftice are

difturbed in the due execution of their office ; or where a re-

fpe£l to the particular place ought to reftrain and regulate

men's behaviour, more than in common ones ; as in the

king's court, and the like. And upon the fame account alfo

all affrays in a church or church-yard are efteemed very

heinous

*> 1 Hawk. p. C. 134.
c Ibid. 136.

A Ibid. 137.

e Ikid. 13s.

Vol. IV. K
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heinous oftences, as being indignities to him to whofe fcrvice

thofe places are confecrated. Therefore mere quarrelfomr

words, which are neither an afFray nor an ofFence in any

other place, are penal here. For it is enabled by ftatute 5 & 6

Edw. VI. c. 4. that if any perfon (hall, by words only,

quarrel, chide, or brawl, in a church or church-yard, the

ordinary fhall fufpend him, if a layman, ab ingrejfu ecelefiae\.

and, if a clerk in orders, from the miniftration of his office

during pleafure. And, if any perfon in fuch church or

church-yard proceeds to fmite or lay violent hands upon ano-

ther, he {hall be excommunicated ipfo faSlo ; or if he ftrikes

him with a weapon, or draws any weapon with intent to

ftrike, he fhall befides excommunication (being convidled by

a jury) have one of his ears cut off j or, having no ears, be

branded with the letter F in his cheek. Two perfons may

be guilty of an afFray : but,

6. Riots, routs^ and unlavcful aJfcniMtes, muft have three

perfons at leaft to conftitute them. An unlawful ajfembly is

when three, or more, do aflemble themfelves together to do

an unlawful adl, as to pull down inclofures, to deftroy 3

warren or the game therein ; and part without doing it, or

making any motion towards it ^ A raut is where three or

more meet to do an unlawful aft upon a common quarrel, as

forcibly breaking down fences upon a right claimed of com-

mon, orof way ; and make fome advances towards it f. A
riot is where three or more a£tually do an unlawful aft of

violence, either with or without a common caufe or quarrel •"

:

as if they beat a man j or hunt and kill game in another's

park, chafe, warren, or liberty j or do any other unlawful-

aft with force and violence ; or even do a lawful aft, as re-

Biovins a nufance, in a- violent and tumultuous manner.

The punifoment of unlawful afTemblies, if to the number of

twelve, we have juft now feen, may be capital, according

to the circumftances that attend it j but, from the number

of three to eleven, is by fine and imprifonment only. The
fame is the cafe in riots and routs by the common law ; tor

f 3 Inft. 176. fc 3 laft. 176J

which
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Vhich the pillory in very enormous cafes has been rometimes

fuperadded '. And by the ftatute 13 Hen. IV. c. 7. any two

juftices, together with the fherifF or under-fheriff of the

county, may come with the pojfe comitaiuSy if need be, and

lupprefs any fuch riot, aflembly, or rout, arreft the rioters,

and record upon the fpot the nature and circumftances of the

whole tranfa<5lion ; which record alone fhail be a fufficient

Conviction of the offenders. In the interpretation of which

ftatute it hath been holden, that all perfons, noblemen and

others, except women, clergymen, perfons decrepit, and in-

fants under fifteen, are bound to attend the juftices in fup-

preffing a riot, upon pain of fine and imprifonment; and that

any battery-, wounding, or killing the rioters, that may hap-

pen in fupprefling the riot, is juftifiablej. So that our an-

tient law, previous to the modern riot aifl, feems pretty well

to have guarded againft any violent breach of the public

peace ; efpecially as any riotous affembly on a public or ge-

neral account, as to redrefs grievances or pull .down all in-

clofurcs, and alfo refifting the king's forces if fent to keep the

peace, may amount to overt a&is of high treafon, by levying

war againft the king.

7. Nearly related to this head of riots is the offence of

tumultuous petitioning
-y which was carried to an enormous

height in the times preceding the grand rebellion. Where-
fore by ftatute 13 Car. II. ft. i. c. 5. it is enacled, that

not more than twenty names (hall be figned to any petition

to the king or either houfe of parliament, for any alteration

of matters eftablifhed by law in church or ftate, ; unlefs the

contents thereof be previoufly approved, in the country, by

three juftices, or the majority of the grand jury at the affifes

or quarter fcfJions ; and, in London, by the lord mayor, al-

dermen, and common council ^
: and that no petition fliall

be delivered by a company of more than ten perfons : on pain

' I Hawk. p. C. 1 59. has, (ince the reflor3;ion, ufual.'y taken

j iHal. P,C.495. iHawk.P.C, i6i. the lead in petitions to parliament for

^ This way be one realcn (among the alteration of any eftabiiflied law,

«thsr£) why the ccrpctition of London

K 2 ijB
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in either <»rc of incurring a penalty not exceeding 100/, and

three months imprifonment.

8. An eighth ofFence againft the public peace is that of a

forcible entry or detainer ; which is committed by violently

taking or keeping pofleffion of lands and tenements, with me-

naces, force, and arms, and without the authority of law.

This was formerly allowable to every perfon difleifed, or

turned out of poflelfion, unlefs his entry was taken away or

barred by his own negledt, or other circumftances ; which

were explained more at large in a former volume'. But this

being found very prejudicial to the public peace, it was thought

neceflary by feveral ftatutes to reftrain all perfons from the ufe

of fuch violent methods, even of doing themfelyes juftice;

and much more if they have no juftice in their claim ". So
that the entry now allowed by law is a peaceable one j that

forbidden is fuch as is carried on and maintained with force,

with violence, and unufual weapons. By the flatute 5 Ric.

II. ft. I. c. 8. all forcible entries are puniftied with impri-

fonment and ranfom at the king's will. And by the feveral

ftatutes of 15 Ric. II. c. 2. 8 Hen. VI. c. 9. 31 Eliz. c.

II, and 21 Jac. I. c. 15. upon any forcible entry, or forcible

detainer after peaceable entry, into any lands, or benefices of

the church, one or more juftices of the peace, taking fuffi-

cient power of the county, may go to the place, and there

record the force upou.his own view, as in cafe of riots ; and

upon fuch conviction may commit the offender to gaol, till

he makes fine and ranfom to the king. And moreover the

juftice or juftices have power to fummon a jury, to try the

forcible entry or detainer complained of: and, if the fame

be found by that jury, then, befides the fine on the offender,

the juftices (hall make reftitution by the fheriff of the polfef-

fion, without inquiring into the merits of the title j for the

force is the only thing to be tried, puniflied, and remedied by

them : and the fame may be done by indictment at the gene-

ral feifions. But this provifion does not extend to fuch as

endeavour to maintain poffeflion by force, where they them-

1 See Vol. Ill, pag. 174, 6ff. » 1 Hawk. P. C. 141.

felves
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fblves, or their anceftors, have been in the peaceable enjoy-

ment of the lands and tenements, for three years immediately

pteceding ".

9. The ofFcnce oi riding or going armed, with dangerous or

unufual weapons, is a crime againft the public peace, by ter-

rifying the good people of the land ; and is particularly pro-

hibited by the ftatute of Northampton, 2 Edw. III. c. 3.

upon pain of forfeiture of the arms, and imprifonment during

the king's pleafure : in like manner as, by the laws of Solon,

every Athenian was finable who walked about the city in ar-

mour ".

10. Spreading falfe news, to make difcord between the

king and nobility, or concerning any great man of the realm,

is puniflied by common law p with fine and imprifonment

;

which is confirmed by ftatutes Weftm. i. 3 Edw. I. c. 34,

2Ric. II. ft. I. c. 5. and 12 Ric. II. c. 11.

11. ¥ALSE zn6. pretended prophecies, with intent to difturb

the peace, are equally unlawful, and more penal ; as they

raife enthufiaftic jealoufies in the people, and terrify them

with imaginary fears. They are therefore punifhed by our

law, upon the fame principle that fpreading of public news

of any kind, without communicating it firft to the magiftrate,

was prohibited by the antient Gauls''. Such falfe and pre-

tended prophecies were puniflied capitally by ftatute i Edw.

VI. c. 12. which was repealed in the reign of queen Mary.

And now by the ftatute 5 Eliz. c. 15. the penalty for the firft

offence is a fine of 100/. and one year's imprifonment; for

the fecond, forfeiture of all goods and chattels, and impri-

fonment during life.

n Holding over by force, where the "fama acceperit, uti ad magifiratum de-

tenant's title was under a leafe, now ex- " fcrat, neve cum alio commun'icet: quod

pired, is faid to be a forcible detainer, " faefe homines umerarias atque imperitu

(Cro. Jac. 199.) ^'falJisrumoribuiter'en,ctadfadr.usim-

• Pott. Antiqu, b. I. c. 26. " felli, etdefummis rebut corjilium capere^

Palnft. 226. 3 Inft. 198. " ccgnitum ej)" Cid, de bell. CaU. lib.

1 " Habent legibus fanBum, fi qvis 6. cap, 19,

" luid dt repuilica afinitUiiii rumore out

K 3 12. Be-
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12. Besides actual breaches of the peace, any thing tha^

tends to provoke or excite others to break it, is an offence of

the fame denomination. Therefore challenges, to fight^ either

by word or letter, or to be the bearer of fuch challenge, are

punifhable by fine and imprifonment, according to the cir-

cumftances of the offence ^ If this challenge arifes on ac-

count of any money won at gaming, or if any affault or affray

happen upon fuch account, the offender, by ffatute 9 Ann.

c. 14. Iball forfeit all his goods to the crown, and fuffer two

years imprifonment.

13. Of a nature very fimilar to challenges are libeh, libelli

famofi^ which, taken in their largelT: and moft extenfive fenfe,

fignify any writings, pictures, or the like, of an immoral or

illegal tendency ; but, in the fenfe under which we are now to

confider them, are malicious defamations of any perfon, and

efpecially a magiftrate, made public by either printing, writ-

ing, figns or picStures, in order to provoke him to wrath, or

expofe him to public hatred, contempt, and ridicule'. The
dire£l tendency of thefe libels is the breach of the public

peace, by ftirring up the objects of them to revenge, and per-

haps to bloodihed. The communication of a libel to any

one perfon is a publication in the eye of the law ^: and there-

fore the fending an abufive private letter to a man is as much

a libel as if it were openly printed, for it equally tends to a

breach of the peace t. For the fame reafon it is immaterial

with refped to the effence of a libel, whether the matter of

it be true or falfe" ; fmce the provocation, and not the falfi-

ty, is the thing to be punifhed criminally : though, doubt-

lefs, the falfhood of it may aggravate it's guilt, and enhance

it's punifhment. In a civil adlion, we may remember, a libel

muff appear to be falfe, as well as fcandalous "^
; for, if the

charge be true, the plaintiff has received no private injury, and

has no ground to demand a compenfation for himfelf, whatever

r 1 Hawk. p. C. 135. 138. 215, Poph. 139. i Hawk. P. C. T95,

s Wtd. 193. « Moor. 627. 5 Rep. 125. II Mod,

f Moor, 8 1 J. 99.

« zBrownl. 151. jaRfp. 35. Hob, wSecVd. III. pag. 125.

offence
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offence it may be againft the public peace : and therefore,

upon a civil a<Stion, the truth of the accufation may be plead-

ed in bar of the fuit. But, in a criminal profecution, the

tendency which all libels have to create animofities, and to dif-

turb the public peace, is the fole confideration of the law.

And therefore, in fuch profecutuons, the only points to be

confidered are, firft, the making or publifhing of the book or

writing ; and, fecondly, whether the matter be criminal

:

and, if both thefe points are againft the defendant, .the offence

againft the public is complete. The punifhment of fuch li-

bellers, for either making, repeating, printing, or publifti-

ing the libel, is fine, and fuch corporal punifhment as the

court in it's difcretion {hall inflid ; regarding the quantity of

the offence, and the quality of the offender ". By the law

of the twelve tables at Rome, libels, which affc6ted the re-

putation of another, were made a capital offence : but, before

the reign of Auguftus, the punifhment became corporal on-

ly >'. Under the emperor Valentinian ^ it was again made
capital, not only to write, but to publifh, or even to omit

deftroying them. Our law, in this and many other refpeds,

correfponds rather with the middle age of Roman jurifpru-

dence, when liberty, learning, and humanity, were in their

full vigour, than with the cruel edicts that were eftablifhed

in the dark and tyrannical ages of the antient decemviri^ or

the later emperors.

In this, and the other Inftances which we have lately con-

fidered, where blafphemous, immoral, treafonable, fchifma-

tical, feditious, or fcandalous libels are punifhed by the

Englifh law, fome with a greater, others with a lefs degree

tof feverity ; the liberty of the prefs, properly underftood, is

by no means infringed or violated. The liberty of the prefs

is indeed effential to the nature of a free ftate : but this con-

fifts in laying no previous reftraints upon publications, and

X , Hawk. p. C. 196.

y ^I'weiiam lex

Putnaque lat«, malo quae nollet carmine quenquam

Dffcnbi: ——verteremodumformidinei\i&\s, Hw, ad Aug, 1 ^t,

'' Cod. 9. 36,

K 4 not
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not in freedom from cenfure for criminal matter when pub-

lifhed. Every freeman has an undoubted right to lay what

fentiments he pleafes before the public : to forbid this, is to

deftroy the freedom of the prefs : but if he publiflies what is

improper, mifchievous, or illegal, he muft take the confe-

quence of his own temerity. To fubjecEl the prefs to the

reftridlive power of a licenfer, as was formerly done, both

before and fince the revolution', is to fubjeft all freedom of

fentiment to the prejudices of one man, and make him the

arbitrary and infallible judge of all controverted points in

learning, religion, and government. But to punifh (as the

law does at prefent) any dangerous or ofFenfive writings,

which, when publiftied, fliall on a fair and impartial trial be

adjudged of a pernicious tendency, is neceflary for the pre-

fervation of peace and good order, of government and reli-

gion, the only folid foundations of civil liberty. Thus the

will of individuals is ftill left free j the abufe only of that

free will is the objedl of legal punifhment. Neither is any

reftraint hereby laid upon freedom of thought or inquiry

:

liberty of private fentiment is ftill left ; the diffeminating, or

making public, of bad fentiments, deftru£live of the ends of

fqciety, is the crime which fociety corrects. A man (fays a

* "Xhe. art of printing, foon after it's ii. 88, 230.) iflued thdr ordinances for

Introduflion, was looked upon (as well that purpofe, founded principally on the

in England as in other countries) as flarchamber decree of 1637. In i66z

merely a matter of flate, and fubjeft to was pafled the ftatute 13 & 14 Car. II c.

the coercion of the crown. Itwas there- 33. which (with fome few alterations)

fore regulated with us by the king's pro- was copied from the parliamentary ordi-

clamations,. prohibitions, charters of pri- nances. This a£l expired in 1679, but

vilcge and of licence, and finally by the was revived by ftatute 1 Jac. II. c. 17,

decrees of the court of ftarchamber
j and continued till 1692. It was then

whith limited the number of printers, continued for two years longer by ftatutc

and of prel^es which each fhould employ, 4W. & M. c. 24. but though frequent

and prohibited new publications unlefs attempts were made by the government

previoufly approved by proper licenfers. to revive it, in the fubfequent part of that

On the demolition of this odious jurif- reign, (Com. Journ. 1 1 Feb. 1694. a6
di£lion in 1641, the l»ng parliament of Nov. 1695. azOft. 1696. pFeb. 1697.
Charles I, after their rupture with that

^ , Jan. 1698.) yet the parliament refift-

prince, affumed the fame powers as the ed it fo ftrongly, that it finally expired,

ilarchamberexercifedwithrefpeatothe and the prefs became properly free, ia
licenfin^ of books j and in 1643, 1647, , 69^ j and has ever fince fo continued.

1649, ajid 1652, (Sccbell. i. 44j 134.
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fine writer on this fubjeil) may be allowed to keep poifons

in his clofet, but not publicly to vend tTiem as cordials. And
to this we may add, that the only plaufible argument here-

tofore ufed for reftraining the juft freedom of the prefs,

*' that it was neceflary, to prevent the daily abufe of it," will

entirely lofe it's force, when it is fhewn (by a feafonable

exertion of the laws) that the prefs cannot be abufed to any

bad purpofe, without incurring a fuitable punifhment

:

whereas it never can be ufed to any. good one, when un-

der the control of an infpeflor. So true will it be found,

that to cenfure the licentioufnefs, is to maintain the liberty,

of the prefs.
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Chapter the twelfth.

Of offences against PUBLIC
TRADE.

OFFENCES againft public trade, like thofe of the pre-

ceding clafles, are either felonious, or not felonious.

Of the firft fort are,

I. OwLiNG, fo called from it's being ufually carried on in

the night, which is the offence of tranfporting wool or fheep

out of this kingdom, to the detriment of it's ftaple manufac-

ture. This was forbidden at common law *, and more par-

ticularly by ftatute 1 1 Edw. III. c. i. when the importance

of our woollen manufacSlure was firft attended to; and there

are now many later ftatutes relating to this offence, the moft

ufeful and principal of which are thofe enafted in the reign

of queen Elizabeth, and fince. The ftatute 8 Eliz. c. 3.

makes the tranfportation of live fheep, or embarking them

on board any ftiip, for the firft offence forfeiture of goods,

and imprifonment for a year, and that at the end of the

year the left hand fliall be cut off in fome public market, and

fhall be there nailed up in the openeft place j and the fecond

offence is felony. The ftatutes 12 Car. II. c. 32. and 7 &8
W. lit. c. 28. make the exportation of wool, flieep, or ful-

ler's earth, liable to pecuniary penalties, and the forfeiture

of the intereft of the {hip and cargo by the owners, if

privy ; and confifcation of goods, and three years impri-

fonment to the mafter and all the mariners. And the ftatute

a MIrr, c, i . §. 3,

4 Geo.
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4 Geo. I. c. II. (amended and farther enforced by 12 Geo.

II. c. 21. and 19 Geo. II. cT 34.) makes it tranfportation

for feven years, if the penalties be not paid,

2 Smuqgling, or the offence of importing good* with-

out paying the duties impofed thereon by the laws of the cuf-

toms and excife, is an offence generally conned^ed and car-

ried on hand in hand with the former. This is reftrained by

a great variety of flatutes, which infiidt pecuniary penalties

and feifure of the goods for clandeftine fmuggling ; and affix

the guilt of felony, with tranfportation for feven years, upon

more open, daring, and avowed pra6tices : but the laft of

them, 19 Geo. II. c. 34, is for this purpose injiar omtiium ; for

it makes all forcible a£ts of fmuggling, carried on in defiance

of the lav/s, or even in difguife to evade them, felony without

benefit of clergy : enabling, that if three or more perfons fhall

affemble, with fire arms or other offenfive weapons, to aflifl

in the illegal exportation or importation of goods, or in refcu-f

ing the fame after feifure, or in refcuing offenders in cuftody

for fuch offences ; or Ihall pafs with ftich goods in difguife ; or

ihall wound, fhoot at, or affault any officers of the revenue

when in the execution of their duty; fuch perfons fliall be

felons, without the benefit of clergy. As to that branch of

the flatute, which required any perfon, charged upon oath

as a fmuggler, under pain ofdeath, to furrender himfelfupon

proclamation, it feems to be expired ; as the fubfequent fla-

tutes '', which continue the original a^l to the prefent time,

do i^i terms continue only fo much of the faid a6l, as relates

to the punijhment of the offenders, and not to the extraordi-

nary method of apprehending or caufing them to furrender

:

and for offences of this pofitive fpecies, where punifhment

(though neceflary) is rendered fo by the laws themfelves,

which by impofing high duties on commodities increafe the

temptation to evade them, we cannot furely be too cautious

in inflicling the penalty of death *^.

•> Stat. 26 Geo. II. c. 32. 32 Geo II. t See Vol. I. VK' 317* Beccar. ch, 33.

f . li", 4 Geo. HI. c, I?.

2. Another
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3. Another offence againft public trade is fraudulent

bankruptcy, which was fufficiently fpbken of in a former vo-

lume ** ; when we thoroughly examined the nature of thefe

unfortunate traders. I fhall thererefore here barely mention

over again fome abufes incident to bankruptcy, viz. the

bankrupt's negledt of furrendering himfelf to his creditors :

his non-conformity to the direflicns of the feveral ftatutes ;

his concealing or imbezzling his effedls to the value of 20 /j

and his withholding any books or writings with intent to de-

fraud his creditors : all which the policy of our commercial

country has made capital in the offender '
; or, felony without

benefit of clergy. And indeed it is allowed in general, by

fuch as are the mofl: averfe to the infliction of capital punifli-

fnent, that the offence of fraudulent bankruptcy, being an

atrocious fpecies of the crimen falji, ought to be put upon a

level with thofe of forgery and falfifying the coin ^. To this

head we may alfo fubjoin, that by ftatute 32 Geo. II. c. 28.

it is felony punifliable by tranfportation for feven years, if a

prifoner, charged in execution for any debt under 100/, neg-

le£ls or refufes on demand to difcover and deliver up his

effects for the benefit of his creditors. And thefe are the only

felonious offences againfl public trade j the refidue being

mere mifdemefnors : as,

4. Usury, which is an unlawful contra£t upon the loan

of money, to receive the fame again with exorbitant increafe.

Of this alfo we had occafion to difcourfe at large in a former

volume s. We there obferved tha: by ftatute 37 Hen. VIII.

c. 9. the rate of interefl was fixed at 10/. per cent, per annum:

which theflatute i3Eliz. c. 8. confirms ; and ordains, that

all brokers fhall be guilty of z praemunire that tranfaft any

contrails for more, and the fecurities themfelves fhall be void.

The liatute 21 Jac. I. c. 17. reduced intereft to t\2^itper cent \

and, it having been lowered in 1650, during the ufurpation,

to fix per cent, the fame redu6lion was re-ena6led after the

refloration by flatute 12 Car. II. c. 13. and, laflly, the fla-

i See Vd, II. pag. 4X1, 482, » Beccar. ch. 34,

• Stat, 5 G€o. II, c. 30. E See Vol. II. pag. 455, &c.

tute
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tute 12 Ann. ft. 2. c. 16. has reduced it to five per cent.

Wherefore not only all contrails for taking more are in them-

felves totally void, but alfo the lender ftiall forfeit treble the

money borrowed. Alfo if any fcrivener or broker takes more

than five (hillings per cent, procuration-money, or more than,

twelve-pence for making a bond, he fhall forfeit 20/. with

cofts, and (hall fufFer imprifonmcnt for half a year.

5. Cheating is another ofFence, more immediately againft

public trade ; as that cannot be carried on without a puncti-

lious regard to common honefty, and faith between man and

man. Hither therefore may be referred that prodigious mul-

titude of flatutes, which are made to prevent deceits in

paiticular trades, and which are chiefly of ufe among the

traders themfelves. For fo cautious has the legiflature

been, and fo thoroughly abhors all indiredl praftices, that

there is hardly a confiderable fraud incident to any branch

of trade, but what is reftrained and puniflied by fome par-

ticular ftatute. The ofFence alfo of breaking the ajfije of

bread, or the rules laid down by law, and particularly by

ftatutes 31 Geo. II. c. 29. 3Geo. III. c. 11. and 13 Geo.

IIL c. 62. for afcertaining it's price in every given quantity,

is reducible to this head of cheating : as is likewife in a pe-

culiar manner the ofFence of felling hyfalfe weights and mea-

fures ; the ftandard of which fell under our confideration in

a former volume'*. The punifhment of bakers, breaking

the aflife, was antiently to fland in the pillory, by flatute

51 Hen. III. ft. 6. and for brewers (by the fame a6l) to

ftand in the tumbrel or dungcart ' : which, as we learn from

domefday book, was the punifhment for knavifh brewers in

the city of Chefter fo early as the reign of Edward the con-

fefFor. " Malam cerevifiamfaciens^ in cathedra ponebaturjier-

** coris'i." But now the general punifhment for all frauds

of this kind, if indi£ted (as they may be) at common law, is

by fine and imprifonmcnt : though the eafier and more ufual

way is by levying on a fummary conviction, by diftrefs and

fale, the forfeitures impofed by the feveral a<Sls of parliament.

Laftly, any deceitful practice, in cozening another by artful

h See V«l. I. pag, 274, j Seld, tit, cf hon. b, 2, c. 5. §. 3.
i 3 IdV. 219,

-means.
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means, whether in matters of trade or otherwife, as by play-

ing with falfe dice, or the like, is punifhable with fine, im-

prifonment, and pillory ''. And by the ftatutes 33 Hen. Villi

c, I. and 30 Geo. II. c. 24. if any man defrauds another of

any valuable chattels by colour of any falfe token, counter-

feit letter, or falfe pretence, or pawns or difpofes of another's

goods without the confent of the owner, he fhall fufFer fuch

punifhment by imprifonment, fine, pillory, tranfportation,

whipping, or other corporal pain, as the court fliall dire£l.

6. The offence oiforeJiaUing the market is alfo an ofFenc*

again public trade* This, which (as well as the two fol-

lowing) is alfo an offence at common law ', was defcribed

by ftatute 5 & 6 Edw» VI. c. 14. to be the buying or con-

trafling for any merchandize or vi£tual coming in the way to

market j or diffuading perfons from bringing their goods of

ptovifions there} or perfuading them to enhance the pric<*j

when there : any of which praftices make the market dearer

to the fair trader.

7. Regrating was defcribed by the fame flatute to be

the buying of corn, or other dead viflual, in any market,

and felling it again in the fame market, or within four miles

of the place. For this alfo enhances the price of the provi^*

fions, as every fucceflive feller muft have a fucceffive profit*

8. Engrossing was alfo defcribed to be the getting into

one's pofleflion, or buying up, large quantities of corn of

other dead vicStuals, with intent to fell them again. This

muft of courfe be injurious to the public, by putting it in the

power of one or two rich men to raife the price of provifions

at their own difcretion. And fo the total engroffing of any

other commodity, with intent to fell it at an unreafonabla

price, is an offence indiflable and finable at the common law™«

And the general penalty for thefe three offences by the com-

mon law (for all the ftatutes concerning them were repealed

by 12 Geo. III. c. 71.) is, as in other minute mifdemefnors,

k I Hawk. p. C. i88. » Cro. Car. 23a.

» I Hawk. P. C. 234.

difcre-
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difcretionary fine and imprifofiment ". Among the Romans
thefe offences and other mal-pradices to raife the price of

provifions, were punifhed by a pecuniary muI6l. " Poena vi-

*' ginti aureorum Jiatultur adverfus eum^ qui contra annonant

*' fecerit, focietatemve coierit quo annona eariorfiaf"

9. MoNOPOLi E s are much the fame offence in other'

branches of trade, that engroffing is in provifions : being 2

licence or privilege allowed by the king for the fole buying

and felling, making, workings or ufing of any thing what-

foever ; whereby the fubjedt in general is reflrained from that

liberty of manufadturing or trading which he had before ?
Thefe had been carried to an enormous height during the

reign of queen Elizabeth ; and were heavily complained of

by fir Edward CokCi, in the beginning of the reign of king

James the firfl : but were in great meafure remedied by fta-

tute 21 Jac. I. c. 3. which declares fuch monopolies to be

contrary to law and void ; (except as to patents, not exceed-

ing the grant of fourteen years, to the authors of new in*

ventions j and except alfo patents concerning printing, falt-

petre, gunpowder, great ordnance, and (hot) and monopo-

lifis are punifhed with the forfeiture of treble damages and

double cofls, to thofe whom they attempt to diflurb ; and if

they procure any adlion, brought againfl them for thefe da-

mages, to be flayed by any extrajudicial order, other than of

the court wherein it is brought, they incur the penalties of

praemunire. Combinations alfo among victuallers or artifi-

cers, to raife the price of provifions, or any commodities, or

the rate of labour, are in many cafes feverely punifhed by

particular flatutes ; and, in general, by flatute 2 & 3 Edw.
VI. c, 15. with the forfeiture of 10/, or twenty days impri-

fonment, with an allowance of only bread and water, fof

the firft offence; 20/. or the pillory, for the fecond j and

40/. for the third, or elfe the pillory, lofs of one ear, and

perpetual infamy. In the fame manner, by a conflitution of

the emperor Zeno ", all monopolies and combinations to

n I Hawk. p. C. 235. <\ 3 Inft. i8f.

" Ff. 48. 12. a. r C»d. 4. 59. I,

t t Hawk, P. C. a3t,

keep
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keep up the price of merchandize, provifions^ or workman-
fhip, were prohibited upon pain of forfeiture of goods and

perpetual banifhment.

10. To exercife a trade in any town, without having pre-

vioufly ferved as an apprentice for feven years % is looked upon

to be detrimental to public trade, upon the fuppofed want of

fufficient (kill in the trader j and therefore is punifhed by

ftatute 5 Eliz. c. 4. with the forfeiture of forty (hillings by

the month.

ir. Lastly, to prevent the deftru£lion of our home ma-
nufactures, by tranfporting and feducing our artijis to fettle

abroad, it is provided by ftatute 5 Geo. I. c. 27. that fuch

as fo entice or feduce them fhall be fined 100/, and be im-

prifoned three months ; and for the fecond offence Ihall be

fined at difcretion, and be imprifoned a year : and the artifi-

cers, fo going into foreign countries, and not returning

within fix months after warning given them by the Britifh

embaflador where they refide, fhall be deemed aliens, and

forfeit all their lands and goods, and fhall be incapable of

any legacy or gift. By ftatute 23 Geo. II. c. 13. the fedu-

cers incur, for the firft offence, a forfeiture of 500/. for eaoh

artificer contracted with to be fent abroad, and imprifonment

for twelvemonths ; and for the fecond, 1000/, and are liable

to two years imprifonment : and by the fame ftatute, con-

ned:ed with 14 Geo. III. c. 71. if any perfon exports any

tools or utenfils ufed in the filk, linen, cotton, or woollen

manufactures, he forfeits the fame and 200/, and the captain

of the fliip (having knowlege thereof) 100/: and if any cap-

tain of a king's fliip, or officer of the cuftoms, knowingly

fuffers fuch exportation, he forfeits lOo/, and his employ-

ment ; and is for ever made incapable of bearing any public

office : and every perfon collecting fuch tools or utenfils, in

order to export the fame, ftiall on conviCiion at the aififes

forfeit fuch tools and alfo 200 /.

s See Vttl, I. Bag 417,
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Chapter the thirte£nth.

Of offences against the PUB*
Lie HEALTH, and the PUBLIC
POLICE OR OECONOMY.

THE fourth fpecies of offences, more efpeclally affe«5ling

the commonwealth, are fuch as are againft the public

health of the nation ; a concern of the higheft importance,

and for the prefervatien of which there are in many countries

fpecial magiftrates or curators appointed. ^

I. The firft of thefe offences is a felony; but, by the

bleffing of providence for more than a century paft, incapable

of being committed in this nation. For by ftatute i Jac. I.

c. 3i.,it is enadted, that if any perfon infecled with the

plague, or dwelling in any infedled houfe, be commanded
by the mayor or conftable, or other head officer of his town

or vill, to keep his houfe, and fliall venture to difobeyit;

he may be inforced, by the watchmen appointed on fuch me*

lancholy occafions, to obey fuch neceffary command : and, if

any hurt enfue by fuch inforcement, the watchmen are

thereby indemnified. And farther, if fuch perfon fo com-

manded to confine himfelf goes abroad, and converfes in com-

pany, if he has no plague fore upon him, he Ihall be punifhed

as a vagabond by whipping, and be bound to his good beha-

viour : but, if he has any infectious fore upon him uncured,

he then fhall be guilty of felony. By the ftatute 26 Geo. II.

c. 6. (explained and amended by 29 Geo. II. c. 8. ) the me-

thod of performing quarantine, or forty days probation, by

fhips coming from infedled countries, is put in a much more

regular and effectual crder than formerly j and matters of

VoJ". IV. L iliips.
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fhips, coming from infe£led places and difobeying the direc-

tions there given, or having the plague on board and con-

cealing it, are guilty of felony vs^ithout benefit of clergy. The
fame penalty alfo attends perfons efcaping from the lazareUy

or places vv^herein quarantine is to be performed j and officers

and watchmen negledling their duty ; and perfons conveying

goods or letters from Ihips performing quarantine.

2. A SECOND, but much inferior fpecies of offence againft

public health is the felling of unwholefome provijions. To pre-

vent which the ftatute 51 Hen. III. ft. 6. and the ordinance

for bakers, c. 7. prohibit the fale of corrupted wine, conta-

gious or unwholefome flefh, or flefh that is bought of a Jew;
under pam of amercement for the firft offence, pillory for the

fecond, fine and imprifonment for the third, and abjuration

of the town for the fourth. And by the ftatute 12 Car. II.

c. 25. §. II. any brewing or adulteration of wine is punifhed

with the forfeiture of 100/, if done by the wholefale mer-

chant; and 4c/, if done by the vintner or retail trader.

Thefe are all the offences, which may properly be faid to re-

fped the public health.

V. The laft fpecies of offences which efpecially a&cl the

commonwealth are thofe againft the ^n\A'\c police and oeconomy.

By the pulic police and oeconomy I mean the due regulation

and domeftic order of the kingdom : whereby the individuals

of the ftate, like members of a well governed family, are

bound to conform their general behaviour to the rules of pro-

priety, good neighbourhood, and good manners ; and to be

decent, induftrious, and inofFenfive in their refpeftive fta-

tions. This head of offences muft therefore be very mifcel-

laneous, as it comprizes all fuch crimes as efpecially afFe<Sl

public fociety, and are not comprehended under any of the

four preceding fpecies. Thefe amount, fome of them to

felony, and others to mifdemefnors only. Among the

former are,

I. The offence o^ clandejllne marriages ; for by the ftatute

26 Geo. II. c. 33, I, To folemnize marriage in any other

plac^j
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place befides a church, or pubh'c chapel wherein hanris have

been ufually publiftied, except by licence from the archbi-

fliop of Canterbury ;— and, 2. To folemnize marriage id

fuch church or chapel without due publication of banns,' en*

licence obtained from a proper authority ;— do both of thertf

not only render the marriage void, but fubjeil the j)erforf

folemnizing it to felony, puniflied by tranfportation for four-

teen years : as, by three former ftatutes % he and his afliftant^

were fubjciSl to a pecuniary forfeiture of 100/. 3. To' make st

falfe entry in a marriage regifter : to alter it when made ; id

forge, or counterfeit, fuch entry, or a marriage licence j
to caufe or procure, or aci or affift in fuch forgery j ta

utter the fame as true, knowing it to be counterfeit j or td

deftroy or procure the deftru6l:ion of any regifter, in order to'

vacate any marriage, or fubje^t any perfon to the penalties of

this a6l; all thefe offences, knowingly and wilfully com-

mitted, fubje<Sl the party to the guilt of felony, without

benefit of clergy,

2. Another felonious offence, with regard to this Holy

eftate of matrimony, is what our law corruptly calls bigamy %

which properly fignifies being twice married, but witTi us is'

ufed as fynonymous to polygamy^ or having a plurality of

wives at once ''. Such fecond marriage, living the forrnfet

hufband or wife, is fimply void, and a mere nullity, \i'^ the

ecclefiaftical law of England : and yet the legiflature has'

thought it juft to make it felony, by reafon of it's Being fo"

great a violation of the public oeconomy and decency of a'

well ordered ftate. For polygamy can ne\fer be eftdufffd Mtv-^

der any rational civil eftablifhment, whatever fpecious reafon^

may be urged for it by the eaftern nations, the fallaci'o'ufilfefs'

of which has been fully proved by many fenfible writers : buC

in northern countries the very nature of the climate feerrts i^

reclaim againft it; it never having obtained in this part of

the world, even from the time of our German anceflors, who,'

as Tacitus informs us *^, " propefoU barbarorum Jingulis ztxorU'

** bus cmtenti funt." It is therefore punifhed by the laws botJT?

a 6 & 7 W. III. c. 6, 7 & 8 W. IIT. b 3 Inft. 88.

c, 35. 10 Ann, c. 19. §. Tj6, ^ dtmor. Germ, z%,

h Z ^
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of antient and modern Sweden with death ''. And with us

in England it is enadled by ftatute i Jac. I. c. 11. that if

any perfon, being married, do afterwards marry again, the

former hufband or wife being alive, it is felony ; but within

the benefit of clergy. The firft wife in this cafe fhall not be

admitted as an evidence againft her hufband, becaufe (he is the

true wife ; but the fecond may, for fhe is indeed no wife at

all = : and fo, vice verfa, of a fecond hufband. This a(Sl

makes an exception to five cafes, in which fuch fecond mar-

riage, though in the three firft it is void, is yet no felony,

I. Where either party hath been continually abroad for feven

years, whether the party in England hath notice of the other's

being living or no. 2. Where either of the p'arties hath been

abfent from the other feven years within this kingdom, and

the remaining party hath had no knowlege of the other's being

alive within that time. 3. Where there is a divorce (or fe-

paration a menfa et thoro ^ ) by fentence in the ecciefiaftical

court. 4. Where the firft marriage is declared abfolately

void by any fuch fentence, and the parties loofed a vinculo.

Or, 5. Where either of the parties was under the age of

confent at the time of the firft marriage, for in fuch cafe the

firft marriage was voidable by the difagreement of either par-

ty, which the fecond marriage very clearly amounts to. But,

if at the age of confent the parties had agreed to the marriage,

which completes the contradt, and is indeed the real mar-

riage J and afterwards one of them fhould marry again ; I

fliould apprehend that fuch fecond marriage would be within

the reafon and penalties of the ad.

3. A THIRD fpecies of felony againft the good order and

oeconomy of the kingdom, is by idle feldiers and marinert

wandering about the realm, or perfons pretending fo to be,

and abufing the name of that honourable profeflion ^. Such
a one not having a teftimonial or pafs from a juftice of the

peace, limiting the time of his paiTage j or exceeding the

* S,t\nh.dejure!iuton.l.i.e.2, f 3 Inft. 89. Kel, 27. 1 Hal. P. C,

« 1 Hal. P. C. 693. 694.

S 3 Inft, 85.

time
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time limited for fourteen days, unlefs he falls Tick ; or forging

fuch teftimonial ; is by ftatute 39 Eliz. c. 17. made guilty of

felony, without benefit of clergy. This fanguinary law,

though in practice defervedly antiquated, ftill remains a dif-

grace to our ftatute-book : yet attended with this mitigation,

that the offender may be delivered, if any honeft freeholder

or other perfort of fubftance will take him into his fervice,

and he abides in the fame for one year ; unlefs licenced

to depart by his employer, who in fuch cafe fhall forfeit ten

pounds.

4. Outlandish perfons calling themfelves£'^j/>//iz«/, or

gypfies, are another object of the feverity of feme of our unre-

pealed ftatutes. Thefe are a ftrange kind of commonwealth

among themfelves of wandering impoftors and jugglers, who
made their firft appearance in Germany about the beginning

«f the fixteenth century, and have fince fpread themfelves all

over Europe. Munfter, it is true**, who is followed and re-

lied upon by Spelman ', fixes the time of their firft appear-

ance to the year 141 7 ; but, as he owns, that the firft whom
he ever faw were in 1524, it is probably an error of the prefs

for 15
1
7: efpecially as other hiftoriansj inform us, that when

fultan Selim conquered Egypt, in the year 151 7, feveral of

the natives refufed to fubmit to the Turkifli yoke ; but being

at length fubdued and baniflied, they agreed to difperfe in

fmall parties all over the world, where their fuppofed (kill in

the black art gave them an univerfal reception, in that age

of fuperftition and credulity. In the compafs of a very few

years they gained fuch a number of idle profelytes, (who
imitated their language and complexion, and betook them-

felves to the fame arts ofchiromancy, begging, and pilfering)

that they became troublefome and even formidable to moft of

the ftates of Europe. Hence they v/ere expelled from France

in the year 1560, and from Spain in 1591 ^. And the go-

vernment in England took the alarm much earlier : for in

1530, they are defcribed by ftatute 22 Hen. VHI. c. lO. as

" outlandifli people, calling themfelves Egyptians, ufing no

h Cojmogr,
/.J. j Med. Univ. Hifl^. xliii. 271.

i Clojj'. 193. k Dufrefne. Ghff, I, 200,

L 3
" craft
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f * praft nor feat of merchandize, who have come into this

." realm and gone from (hire to fhire and place to place in

f.' great company, and ufed great, fubtil, and crafty means

f^ to deceive the peoplej bearing them in hand, that they

(^ by palmeftry could tell men's and women's fortunes j and

5' fo many times by craft and fubtilty have deceived the peo-

?' pie of their money, and alfo have committed many heinous

f ' felonies and robberies.'* Wherefore they are dire£led to

avoid the realm, and not to return under pain of imprifon-

fnent, and forfeiture of their goods and chattels : and, upon

^heir trials for any felony which they may have committed,

they Ihali not be entitled to a jury de medietate linguae. And
afterwards, it is enacted by ftatutes i & 2 Ph. & M. c. 4.

and 5 Eliz. c. 20. that if any fuch perfons fhall be imported

into this kingdom, the importer fhall forfeit 4c/. And if the

Egyptians themfelves remain one month in this kingdom ;

or if any perfon, being fourteen years old, (whether na-

tural born fubjedt or ftranger) which hath been feen or found

in the fellowfhip of fuch Egyptians, or which hath difguifed

him or herfelf like them, fhall remain In the fame one month,

at qne or feveral times ; it is felony without benefit of clergy :

and fir Matthew Hale informs us ', that at one Suffolk affifes

fio lefs than thirteen gypfies were executed upon thefe ftatutes

a few years before the reftoration. But, to the honour of our

national humanity, there are no inftaiices more modern than

|his, of carrying thefe laws into pradlice,

5, To defcend next to offences, whofe punifhment is flior

t

pf death. Common nufances area fpecies of offences againft

the public order and oeconomical regimen of the ftate j being

pither the doing of a thing to the annoyance of all the king's

fubjeds, or the negleding to do a thing which the common
good requires". The nature of common nufances, and their

}iiftin<Stion from private nufances, were explained in the pre-

ceding volume "; when we confidered more particularly the

jiature of the private fort, as a civil injury to individuals.

I f .all here only remind the ftudent, that common nufances

1 I Hal. p. C. 67T. n Vol. III. pag. 216,

ff J Hawk. P. C. 197,
' are
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are fuch inconvenient or troublefome offences, as annoy the

whole community in general, and not merely fome particular

perfon J
and therefore are indidlable only, and not actionable $

as it would be unreafonable to multiply fuits, by givino-

every man a feparate right of aftion, for what damnifies him

in common only with the reft of his fellow fubje<5ts. Of this

nature are, i. Annoyances in highways, bridges, and public

rivers, by rendering the fame inconvenient or dangerous to

pafs : either pofitively, byadlual obftru£tions; or negatively,

by want of reparations. For both of thefe, the perfon fo ob-

ftrudling, or fuch individuals as are bound to repair and

cleanfe them, or (in default of thefe laft) the parifh at large,

may be indicted, diftreined to repair and amend them, and

in fome cafes fined. And a prefentment thereof by a judge

of affife, iJc, or a juftice of the peace, fliall be in all refpeils

equivalent to an indi£kment ". Where there is an houfe

eredled, or an inclofure made, upon any part of the king's

demefnes, or of an highway, or common ftreet, or public

water, or fuch like public things, it is property called zpur-

prejiure^. 2. All thofe kinds of nufances, (fuch as offenfive

trades and manufadlures) which when injurious to a private

man are actionable, are, when detrimental to the public,

puniftiable by public profecution, and fubjeft to fine accord-

ing to the quantity of the mifdemefnor : and particularly the

keeping of hogs in any city or market town is indidlable as a

public nufance'^. 3. All diforderly inns ox ale-hoiifes, baivdy-

houfes,gaming-houfes,Jlage-plays unlicenced, booths and ftages

for rope-dancers, mountebanks, and the like, are public nufan-

ces, and may upon indidtment be fupprefled and fined ". Inns,

in particular, being intended for the lodging and receipt of

travellers, may be indi6led, fupprefled, and the inn-keepers

fined, if they refufe to entertain a traveller without a very

fufficient caufe : for thus to fruftrate the end of their inftitu-

tion is held to be diforderly behaviour ''. Thus too the hof-

pitable laws of Norway punifh, in the fevereft degree, fuch

inn-keepers as refufe to furnifli accommodations at a juft and

° Stat. 7. Geo. III. c. 42. q Sa'k 460.

p Co. Litt, ^1'J. from the French ' i Hawk. P. C. 198. 125.

/>5«r^/-; J, an inclofure. f i Hawk, P. C, 225,

L 4 reafon-
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rcafonable price'. 4. By ftatute 10 & 11 W. III. c. 17. all

lotteries are declared to be public nufances, and all grants,

patents, or licences for the fame to be contrary to law.

5. Cottages are held to be common nufances, if erected fingly

on the wafte, being harbours for thieves and other idle and

diflblute perfons. Therefore it is enabled by ftatute 31 Eliz.

c. 7. that no perfon fhall ere6l a cottage, unlefs he lays to it

four acres of freehold land of inheritance to be occupied

therewith, on pain to forfeit to the king 10/. for it's ere£lion,

and 40 J. per month for it's continuance : and no owner or

occupier of a cottage fhall fufFer any inmates therein, or more

families than one to inhabit there, on pain to forfeit 10s. per

month to the lord of the leet. This feems, upon our prefent

more enlarged notions, a hard and impolitic lawj depriving

the people of houfes to dwell in, and confequently prevent-

ing the populoufnefs of towns and pariflies : which, though

it is generally endeavoured to be guarded againft, through a

fatal rural policy, (being fometimes, when the poor are ill-

managed, an intolerable hardship) yet, taken in a national

view, and on a fuppofition of proper induftry and good pa-

rochial government, is a very great advantage to any king-

dom. But indeed this, like moft other rigid or inconvenient

laws, is rarely put in execution. 6. The making and felling

oifireworks and fquibs, or throwing them about in any ftreet,

is, on account of the danger that may enfue to any thatched

or timber buildings, declared to be a common nufance, by fta-

tute 9 & 10 W. III. c. 7. and therefore is punifhable by fine.

And to this head we may refer, (though not declared a com-

mon nufance) the making, keeping, or carriage, oftoolargea

quantity of gunpowder 2t one time, or in one place or vehicle;

which is prohibited by ftatute 12 Geo. III. c. 61. under heavy

penalties and forfeiture. 7. Eaves-droppers, or fuch as liften

under walls or windows, or the eaves of a houfe, to hearken

after difcourfe, and thereupon to frame ilanderous and mif-

chievous tales, are a common nufance and prefentable at the

court-leet ' : or are indictable at the feflions, and punifliable

by fine and finding fureties for their good behaviour ". 8. Laft-»

» Stirrnh. tfe jure 5.v««. /. 2. f. 9, Jliil, i Hawk. P. C. 132.

' Kitch, wf courts, 20.
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ly, a common fcaldy communis rixatrix, (for our law-latin con-

fines it to the feminine gender) is a public nufancc to her

.

neighbourhood. For which offence fhe may be jndi6led *"

;

and, if convifled, fhall "" be fentenced to be placed in a cer-

tain engine of corre<3:ion called the trebucket, caftigatory, or

cucking ftool, which in the Saxon language fignifies the fcold-

ing ftool ; though now it is frequently corrupted into ducking

ftool, becaufe the refidue of the judgment is, that, when ftie

is {o placed therein, ftie ftiall be plunged in the water for her

puniftiment ^.

6, Idleness in any perfon whatfoever is alfo a high of-

fence againft the public oeconomy. In China it is a maxim,

that if there be a man who does not work, or a woman th^t

is idle, in the empire, fomebody muft fuffer cold or hunger :

the produce of the lands not being more than fufficient, with

culture, to maintain the inhabitants ; and therefore, though

the idle perfon may fhift off the want from himfclf, yet it

muft in the end fall fomewhere. The court alfo of Areopa-

gus at Athens puniflied idlenefs, and exerted a right of exa-

mining every citizen in what manner he fpent his time ; the

intention of which was 5", that the Athenians, knowing they

were to give an account of their occupations, fliould follow

only fuch as were laudable, and that there might be no room

left for fuch as lived by unlawful arts. The civil law ex-

pelled ail fturdy vagrants from the city ^
; and, in our own

law, all idle perfons or vagabonds, whom our antient ftatutes

defcribe to be " fuch as wake on the night, and flcep on the

'* day, and haunt cuftomable taverns, and ale-houfes, and
*' routs about ; and no man wot from whence they come, ne
'* whether they go ;" or fuch as are more particularly defcrib-

ed by ftatute 17 Geo. II. c. 5. and divided into three clafles,

idle and diforderly perfons, rogues and vagabonds, and incorri"

gible rogues ;— all thefe are offenders againft the good order,

and blemifhes in the government, of any kingdom. They
are therefore all puniflied, by the ftatute laft-mentioned ;

V 6 Mod. 213. y Valer. Maxim. /. 2, c, 6,

w 1 Hawk. P. C. 198. 200. « Ntv. So. c, 5.

X 3 Inft, 219,

that
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that is to fay, idle and diforderly perfons with one month's

imprifonment in the houfe of corre(Stion ; rogues and vaga-

bonds with whipping and imprifonment not exceeding fix

months ; and incorrigible rogues with the like difcipline and

confinement, not exceeding two years : the breach and efcape

from which confinement in one of an inferior clafs, ranks

him among incorrigible rogues j and in a rogue (before in-

corrigible) makes him a felon, and liable to be tranfpprted

for (even years. Perfons harbouring vagrants are liable to a

fine of forty (hillings, and to pay all expenfes brought upon

the parifh thereby : in the fame manner as, by our antient

laws, whoever harboured any ftranger for more than two

mights, was anfwerable to the public for any offence that fuch

his inmate might commit *.

7. Under the head of public oeconomy may alfo be pro-

perly ranked all fumptuary laws againft luxury, and extrava-

gant expenfes in drefs, diet, and the like ; concerning the

general utility of which to a ftate, there is much cojitroverfy

among the political writers. Baron Montefquieu lays it

down '', that luxury is neceflary in monarchies, as in France j

but ruinous to democracies, as in Holland. With regard

therefore to England, whofe government is compounded of

both fpecies, it may ftill be a dubious queftion, how far pri-

vate luxury is a public evil ; and, as fuch, cognizable by

public laws. And indeed our legiflators have feveral times

changed their fentiments as to this point : for formerly there

were a multitude of penal laws exifting, to rcftrain excefs in

apparel ' ; chiefly made in the reigns of Edward the third,

Edward the fourth, and Henry the eighth, againft piked

(hoes, fhort doublets, and long coats ; all of which were

repealed by ftatute ijac. I. c. 25. But, as tocxccfs in diet,

there ftill remains one antient ftatute unrepealed, loEdw. HI.

ft. 3. which ordains that no man fhall be fcrved, at dinner or

fupper, with more than two courfes ; except upon fome

great holydays there fpecified, in which he may be ferved

with three.

a LL. Edtv. c, 27. Braaon. /. 3. tr, z, •> Sp. L. b, 7. c. 1 Sz 4,

e, 10, ^. 2. c jinft. 199.

8. Next
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8. Next to that of luxury, naturally follows the offence

of gaming, -which is generally introduced to fupply or retrieve

the cxpenfes occafioned by the former : it being a kind of

tacit confeffion, that the company engaged therein do, in

general, exceed the bounds of their refpedtive fortunes ; and

therefore they caft lots io determine upon whom the ruin

fhall at prefent fall, that the reft may be faved a little longer.

But, taken in any light, it is an offence of the moft alarming

nature ; tending by neceffary confequence to promote public

jdlenefs, theft, and debauchery among thofe of a lower clafs

:

and, among perfons of a fuperior rank, it hath frequently

been attended with the fudden ruin and defolation of antient

and opulent families, an abandoned proftitution of every

principle of honour and virtue, and too often hath ended in

felf-murder. To reftrain this pernicious vice, among the

inferior fort of people, the ftatute 33 Hen. VIII. c. 9. was

made; which prohibits to all but gentlemen the games of

tennis, tables, cards, dice, bowls, and other unlawful di-

verfions there fpecjfied '', unlefs in the time of chriftmas, un-

der pecuniary pains and imprifonment. And the fame law,

and alfo the ftatute 30 Geo. II. c. 24. inflidt pecuniary penal-

ties, as well upon the mafter of any public houfe wherein

fervants are permitted to game, as upon the fervants them-

felves who are found to be gaming there. But this is not the

principal ground of modern complaint : it is the gaming in

high life, that demands the attention of the magiftrate j a

paflion to which every valuable confideration is made a facri-

fice, and which we feem to have inherited from our anccftors

the antient Germans ; whom Tacitus •= defcribes to have been

bewitched with the fpirit of play to a moft exorbitant degree.

*' They addi<Sl themfelves, fays he, to dice (which is won-
** derful) when fober, and as a ferious employment ; with
*' fuch a mad defire of winning or lofing, that, when ftript

^' of every thing elfe, they will ftake at laft their liberty,

^' and their very felves. The lofer goes into a voluntary fla-

^ Logetting in the fields, Aide- thrift and coyting.

<?r fliove-^roat, clojlh-cfiyles, half bowl, « de mor, Gani, c. 24.

" very.
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" very, and, though younger and ftronger than his antago-
" nift, fuffers himfelf to be bound and fold. And this per-
•' feverance in fo bad a caufe they call the point of honour

:

*^ ea e/i in re prava pervicacia, ipfifidem vacant, ^^ One would

almoft be tempted to think Tacitus was defcribing a n[iodern

Engliftwnan. When men are thus intoxicated with fo frantic

a fpirit, laws will be of little avail : becaufe the fame falfe

fenfe of honour, that prompts a man to facrifice himfelf, will

deter him from appealing to the magiftrate. Yet it is proper

that laws (hould be, and be known publicly, that gentlemen

may confider what penalties they wilfully incur, and what a

confidence they repofe in (harpers ; who, if fuccefsful in

play, are certain to be paid with honour, or, if unfuccefsful,

have it in their power to be ftill greater gainers by informing.

For by ftatute 16 Car. II. c. 7. if any perfon by playing or

betting jQiall lofe more than 100/. at one time, he fhall not

be compellable to pay the fame ; and the winner fhall forfeit

treble the value, one moiety to the king, the other to the in-

former. The ftatute 9 Ann. c. 14. ena(Sts, that all bonds and

other fecurities, given for money won at play, or money lent

at the time to play withal, (hall be utterly void : that all

mortgages and incumbrances of lands, made upon the fame

confideration, fhall be and enure to the ufe of the heir of the

mortgager : that, if any perfon at one time lofes 10/. at play,

he may fue the winner, and recover it back by action of debt

at law ; and, in cafe the lofer does not, any other perfon may

fue the winner for treble the fum fo lofl; and the plaintiff in

either cafe may examine the defendant himfelf upon oath :

and that in any of thefe fuits no privilege of parliament fhall

be allowed. The ftatute farther enacts, that if any perfon

cheats at play, and at one time wins more than 10/. or any

valuable thing, he may be indided thereupon, and fhall for-

feit five times the value, fliall be deemed infamous, and fuf-

fer fuch corporal punifhment as in cafe of wilful perjury.

By feveral ftatutes of the reign of king George II *^, all pri-

vate lotteries by tickets, cards, or dice, (and particularly the

games of faro, bafTet, ace of hearts, hazard, pafTage, roily

^ 12 Cko. II. e. 28. 13 G(o, II, c, 19. 18 Geo, II. c. 34.

polly
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polly, and all other games with dice, except back-gammon)

are prohibited under a penalty of 200/. for him that fhall

ereft fuch lotteries, and 50/. a time for the players. Public

lotteries, unlefs by authority of parliament, and all manner

of ingenious devices, under the denomination of fales or

otherwife, which in the end are equivalent to lotteries, were

before prohibited by a great variety of ftatutes ? under heavy

pecuniary penalties. But particular defcriptions will evef be

lame and deficient, unlefs all games of mere chance are at

•nee prohibited ; the inventions of fharpers being fwifter

than the puniftiment of the law, which only hunts them from

one device to another. The ftatute 13 Geo. II. c. 19. to

prevent the multiplicity of horfe races, another fund of gam-

ing, diredls that no plates or matches under 50/. value fhall

be run, upon penalty of 200/. to be paid by the owner of

each horfe running, and 100/. by fuch as advertife the plate.

By ftatute 18 Geo. II. c. 34. the ftatute 9 Ann. is farther en-

forced, and fome deficiencies fupplied : the forfeitures of that

a6l may now be recovered in a court of equity j and, more-

over, if any man be convicted upon information or indidlment

of winning or lofing at any fitting 10/, or 20/. within twenty

four hours, he fliall forfeit five times the fum. Thus care-

ful has the legiflature been to prevent this deftrudlive vice :

which may fliew that our laws againft gaming are not fo de-

ficient, as ourfelves and our magiftrates in putting thofc laws

in execution.

9. Lastly, there is another ofFence, conftituted by a

variety of a£ts of parliament ; which are fo numerous and fo

confufed, and the crime itfelf of fo queftionable a nature,

that I fhall not detain the reader with many obfervations

thereupon. And yet it is an ofFence which the fportfmen of

England feem to think of the higheft importance ; and a

matter, perhaps the only one, of general and national con-

cern : aflbciations having been formed all over the kingdom

to prevent it's deftrudtive progrefs. I mean the oitence of de-

g|o&iiW. HI, c. 17. 9 Ann. SGeo.I. c,2. §. 36, 37. gGeo.I, c.ig.

C.6, §.56, 10 Aon. c, a6. §.109, §.4, 5, 6 Geo. II, c. 35. §.29,30.

Itroying
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ffroying fuch beafts and fowls, as are ranked under the de-

nomination of game : which, we may remember, was for-

merly obferved ^, (upon the old principles of the foreft law)

to be a trefpafs and ofFence in all perfons alike, who have

not authority from the crown to kill game (which is royal

property) by the grant of either a free warren, or at leaft a

manor of their own. But the laws, called the game lawsj

have alfo inflifted additional punifhments (chiefly pecuniary)

on perfons guilty of this general ofFence, unlefs they be peo-

ple of fuch rank or fortune as is therein particularly fpecified.

All perfons therefore, of what property or diftin£tion foever,

that kill game out of their own territories, or even upon their

own eftates, without the king's licence exprefTed by the grant

of a franchife, are guilty of the firft original ofFence, of en-

croaching on the royal prerogative. And thofc indigent per-

fons who do fo, without having fuch rank or fortune as is

generally called a qualification, are guilty not only of the ori-

ginal ofFence, but of the aggravations alfo, created by the

ftatutes for preferving the game : which aggravations are fo

feverely punifhed, and thofe punifhments fo implacably in-

flicted, that the ofFence againft the king is feldom thought of,

provided the raiferable delinquent can make his peace with

the lord of the manor. This offence, thus aggravated, I have

ranked under the prefent head, becaufe the only rational fdot--

ing, upon which we can confider it as a crime, is, that in

low and indigent perfons it promotes idlenefs, and takes them

away from their proper employments and callings : which is

an ofFence againft the public police and oeconomy of the

commonwealth.

The ftatutes for preferving the game are many and vari-

ous, and not a little obfcure and intricate j it being remark-

ed *, that in one ftatute only, 5 Ann. c. 14. there is falfe

grammar in no fewer than fix places, befides other miftakes :

the occafion of which, or what denomination of perfons

were probably the penners of thefe ftatutes, I fliall not at pre-

fent inquire. It is in general fulficient to obferve, that the

b See Vol. II. pag. 417, &h * Burn's Juftice, tit. Game. §. 3.
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qualifications for killing game, as they are ufually called, or

more properly the exemptions from the penalties inflidled by

the ftatute law, are, i. The having a freehold eftate of 100/.

fer annum ; there being fifty times the property required to

enable a man to kill a partridge, as to vote for a knight of the

fhire : 2. A leafehold for ninety-nine years of 150/. per cn-

num : 3. Being the fon and heir apparent of an efquire (a

very loofe and vague defcription) or perfon of fuperior de-

gree : 4. Being the owner, or keeper, of a foreft, park, chafe,

or warren. For unqualified perfons tranfgreffing thefe laws,

by killing game, keeping engines for that purpofe,or even hav-

ing game in their cuftody, or for perfons (however qualified)

that kill game, or have it in pofleffion, at unfeafonable times

of the year, or unfeafonable hours of the day or night, on
fundays or on Chriftmas day, there are various penalties

affigned, corporal and pecuniary, by different ftatates'^j

on any of which, but only on one at a time, the juftices may
convift in a fummary way, or (in moft of them) profecutions

may be carried on at the aflifes. And, laftly, by ftatute

28 Geo. II. c. 12. no perlbn, however qualified to kill, may
make merchandize of this valuable privilege, hy felling or

expofing to fale any game, oit pain of like forfeiture as if he

had no qualification.

k Hid, etd. tU,
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Chapter the fourteenth.

Of homicide.

IN the ten preceding chapters we have confidered, firft,

fuch crimes and mifdemefnors as are more immediately

injurious to God and his holy religion ; fecondly, fuch as

violate or tranfgrefs the law of nations j thirdly, fuch as more

efpecially afFe£l the king, the father and reprefentative of his

people : fourthly, fuch as more directly infringe the rights

of the public or commonwealth, taken in it's colleilive capa-

city ; and are now, laftly, to take into confideration thofe

which in a more peculiar manner afFed and injure individuals

or private fubje<9:s.

Were thefe injuries indeed confined to individuals only,

and did they afFedl none but their immediate objects, they

would fall abfolutely under the notion of private wrongs; for

which a fatisfadtion would be due only to the party injured :

the manner of obtaining which was the fubjedl: of our inqui-

ries in the preceding volume. But the wrongs which we are

now to treat of, are of a much more extenfive confequence ;

I. Becaufe it is impoflible they can be committed without a

violation of the laws of nature ; of the moral as well as poli-

tical rules of right : 2. Becaufe they include in them al-

moft always a breach of the public peace : 3. Becaufe by

their example and evil tendency they threaten and endanger

the fubverfion of all civil fociety. Upon thef? accounts it is,

that.
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that, befides the private fatisfadlion due and given in many

cafes to the individual, by adion for the private v^^rong, the

government alfo calls upon the offender to fubmit to public

punifliment for the public crime. And the profecution of

thefe offences is always at the fuit and in the name of the

king, in whom by the texture of our conflitution the jus

gladii, or executory pov^rer of the law, entirely refides. Thus

too, in the old Gothic conflitution, there was a threefold

punifhment inflifted on all delinquents ; firfl, for the private

wrong to the party injured j fecondly, for the offence againft

the king by difobedience to the laws j and thirdly, for the

crime againft the public by their evil example '. Of which

we may trace the groundwork^ in what Tacitus tells us of

his Germans ^
; that, whenever offenders were fined, *' pars

*' mulSiae regi, vel civitati, pars ipji qui v'lnd'tQatur vel propin-

'* quis ejus, exfolvitur."

These crimes and mifdemtfnors againfl private fubje£ls

are principally of three kinds j againft their perfons, theix ha-

imitations, and their property.

Of crimes injurious to the perfofts of private fubje£ts, the

mofl principal and important is the offence of taking away
that life, which is the immediate gift of the great creator |

and of which therefore no man can be entitled to deprive

himfelf or another, but in fome manner either exprefsly

commanded in, or evidently deducible from, thofe laws

which the creator has given us ; the divine laws, I mean, of

either nature or revelation. The fubjedt therefore of the

prefent chapter will be, the offence of homicide or deflroying

the life of man, in it's feveral ftages of guilt, arifing from

the particular circumftanccs of mitigation or aggravation,

which attend it.

Now homicide, or the killing of any human creature, is

of three kinds
;
jujiijiable, excufable, zxiA felonious . The firft

has no fhare of guilt at all \ the fecond very little 5 but the

' Stiernhook, /. i. c. J,
•* de mor, Oerm. c, izi

VoL.lv. M third
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third is the higheft crime againft the law of nature, that man.

is capable of committing.

I, Ju STI F lAB LE homicidc is of divers kinds.

I, Such as is owing to fome unavoidable necejfity, without

any will, intention, or defire, and without any inadvertence

or negligence, in the party killing, and therefore without any

fhadow of blame. As, for inftance, by virtue of fuch an

office as obliges one, in the execution of public juftice, to

put a malefadlor to death, who hath forfeited his life by the

laws and verdidl of his country. This is an a6t of neceflity,

and even of civil duty; and therefore not only juftifiable,

but commendable, where the law requires it. But the lav/

muft require it, otherwife it is not juftifiable : therefore wan-

tonly to kill the greatefl: of malcfadors, a felon or a traitor,

attainted or outlawed, deliberately, uncompelled, and ex-

trajudicially, is murder *=. For as Brafton'' very juftly ob-

ferves, '^ ijlud homicidiumftjit ex Uvore, vel deleiiatione effun-
** dendi humanum fanguine?n^ licetjujle occidatur ijie^ tamen oc-

*' cifor peccat mortaliter, propter intentionem carruptam." And
farther, ifjudgment of death be given by a judge not autho-

rized by lawful commifllon, and execution is done accord-

ingly, the judge is guilty of murder '. And upon this ac-

count fir Matthew Hale himfelf, though he accepted the

place of a judge of the common pleas under Cromwell's go-

vernment (fmce it is neceffary to decide the difputes of civil

property in the worft of times) yet declined to fit on the

crown fide at the afSfes, and try prifoners ; having very

ftrong objedlions to the legality of the ufurper's commifllon*":

a diftin£tion perhaps rather too refined ; fince the puniftiment

of crimes is at leaft as neceflary to fociety, as maintaining

the boundaries of property. Alfo fuch judgment, when
legal, muft be executed by the proper officer, or his ap-

pointed deputy
J for no one elfe is required by law to do it,

which requifition it is, that juftifies the homicide. If another

<: I Hal. P. C. 497. e , Hawk, P. C, 70. i Hal, P,C. 497,
^/o/. 120. t Burnet in his life.

perfon
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perfon doth it of his own head, it is held to be murder s

:

even though it be the judge himfelf ''. It muft farther be exe-

cuted, fervato juris ordine ; it muft purfue the fentence of the

court. If an officer beheads one who is adjudged to be hano--

ed, or vice verfa, it is murder' : for he is merely minifterial,

and therefore only juftified when he a<Sls under the authority

and compulfion of the law j but, if a flierifF changes one kind

of death for another, he then ads by his own authority,

which extends not to the commiffion of homicide: and, be-

fides this licence might occafion a very grofs abufe of his

power. The king indeed may remit part of a fentence j as, in

the cafe of treafon, all but the beheading : but this is no
change, no introdudlion of a new punifhment ; and in the

cafe of felony, where the judgment is to ie hanged, the king

(it hath been faid) cannot legally order even a peer to be be-

headed ^. But this do(Slrine will be more fully confidered iii

a fubfequcnt chapter.

Again: in fome cafes homicide is juftifiable, rather by

the permij/ion, than by the abfolute command, of the law :

either for the advancement of public jujiice, which without

fuch indemnification would never be carried on with proper

vigour ; or, in fuch inftances where it is committed for the

prevention of fome atrocious crime, which cannot otherwife

be avoided.

2. Homicides, committed for the advancement of public

jujiice, are ; i. Where an officer, in the execution of his of-

fice, either in a civil or criminal cafe, kills a perfon that af-

faults and refifts him '. 2. If an officer, or any private perfon,

attempts to take a man charged with felony, and is refifted j

and, in the endeavour to take him, kills him"'. This is of a

piece with the old Gothic conftitutions, which (Stiernhook

informs us") ^^ furem, fi aliter cupi non pojfet, occidere permit-

r. I Hal. p. C. 501. I Hawk. P. C. k 3 Inft. 52. 212.

70. 1 I Hai.P.C.494. iHawk. P.C,
h Dalt Juft, c. 150. 71.

» Finch. L. 31. 3 Inft. 53, 1 Hal. ™ i Hal. P. C. 494.

P, C, 501. n dcjure dtb, l.^.c. 5.

M 2 tunt:\
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*' tunt.'' 3. Ill cafe of a riot, or rebellious aflembly, the of-

ficers endeavouring to difperfe the mob are juftifiable in kill-

ing them, both at common law ", and by the riot adl, i Geo. I,

c. 5. 4. Where the prifoners in a gaol, or going to gaol,

aflault the gaoler or officer, and he in his defence kills any of

them, it is juftifiable, for the fake of preventing an efcapeP.

5. If trefpaffers in forefts, parks, chafes, or warrens, will

not furrender themfelves to the. keepers, they may be flain ;

by virtue of the ftatute 21 Edw. I. ft. 2. (ie malefaiioribus in

parciSf and 3 & 4 W. & M. c. 10. But, in all thefe cafes,

there muft be an apparent neceflity on the officer's fide j viz,

that the party could not be arrefted or apprehended, the riot

could not be fupprefled, the prifoners could not be kept in

hold, the deer-ftealers could not but efcape, unlefs fuch ho-

micide were committed : othcrwife, without fuch abfolutc

neceffit}', it is not juftifiable. 6. If the champions in a trial

by battel killed either of them the other, fuch homicide was

juftifiable, and was imputed to the juft judgment of God,

who was thereby prefumed to have decided in favour of the

truth 'J.

3. In the next place, fuch homicide, as Is committed for

the prevention o{ any forcible and atrocious crime^ is jufti-

fiable by the law of nature j and alfo by the law of Eng-
land, as it ftood fo early as the time of Brafton % and as

it is fince declared by ftatute 24 Hen. VIII. c. 5. If

«ny perfon attempts a robbery or murder of another, or at-

tempts to break open a houk in the night timey (which ex-

tends alfo to an attempt to burn it',) and fliall be killed in

fuch attempt, the flayer fhall be acquitted and difcharged.

This reaches not to any crime unaccompanied with force,

as picking of pockets ; or to the breaking open of any houfe

in the day time, unlefs it carries with it an attempt of robbery

alfo. So the Jewifli law, which puniftied no theft with death,

makes homicide only juftifiable, in cafe oi no£iurnal houfe-

brcaking ; " if a thief be fuund breaking up, and he be fmitten

« I Hal. P. C. 495. I Ha^k. P. C. r Puff. L. of N. 1, a. c, 5.

J» I Hal. P. C, 496. ( I Hil, P. C. 48J.

« I Hawk.PC 71,

« that
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*« that he die, no blood fhall be fhed for him : but if the fun

*' be rifen upon him, there fhall blood be (hed for him ; for

*< he fhould have made full reftitution "." At Athens, if

any theft was committed by night, it was lawful to kill the

<yiminal, if taken in the fa6t *
: and, by the Roman law of

the twelve tables, a thief might be flain by night with impu-

nity } or even by day, if he armed himfelf with any danger-

ous weapon *
: which amounts very nearly to the fame as is

permitted by our own conftitutions.

The Roman lawalfo juftifies homicide, when committed

in defence of the chaftity either of one's felf or relations y
: and

fo alfo, according to Selden % flood the law in the Jewifh

republic. The Englifh law likewife juftifies a woman, kill-

ing one who attempts to ravifh her ' : and fo too the hufband

or father may juftify killing a man, who attempts a rape

upon his wife or daughter ; but not if he takes them in

adultery by confent, for the one is forcible and felonious,

but not the other ^. And I make no doubt but the forcibly

attempting a crime, of a ftill more deteftable nature, may be

equally refifted by the death of the unnatural aggreflbr. For

the one uniform principle that runs through our own, and

all other laws, feems to be this : that where a crime, in it-

felf capital, is endeavoured to be committed by force, it is

lawful to repel that force by the death of the party attempt-

ing. But we muft not carry this doctrine to the fame vi-

Conary length that Mr. Locke does ; who holds '^, " that all

*' manner of force without right upon a man's perfon, puts

*' him in a ftate of war with the aggreflbr; and, of confe-

'* quence, that, being in fuch a flate of war, he may law-
" fully kill him that puts him under this unnatural reftraint."

However jufl this conclufion may be in a ftate of uncivilized

nature, yet the law of England, like that of every other

" Exod. xxii. 2, " dit, Jimittendum." (Ff, 48, 8. \.)

"' Potter, Antiqu. b. I. c. 24. ^ de legib. Hthratr. I. 4. c. 3.

* Cic. proMilone. 3. Ff. 9. 2. 4. * Bac. Elem, 34. i Hawk, P. C. -JU

y *' Divui Hadrianui rejcripjit, turn b i Hal. P. C. 485, 486.

" pijluprumfihi velfuU inferenum Qcc'f ' Eff. on gov, p. z. c. 5.

M 2 well-
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well-regulated community, is too tender of the public peace,

too careful of the lives of the fubjefls, to adopt fo contenti-

ous a fyftem ; nor will fufFer with impunity any crime to be

prevented by death, unlefs the fame, if committed, would

alfo be punijhed by death.

In thefe inftances ofju/fi/jalflehomicide^ it maybe obferved

that the flayer is in no kind of fault whatfoever, not even in

the minuteft degree ; and is therefore to be totally acquitted

and difcharged, with commendation rather than blame. But

that is not quite the cafe in excufable homicide, the very name

whereof imports fome fault, fome error, or omiflion j fo

trivial however, that the law excufes it from the guilt of fe-

lony, though in ftridlnefs it judges it deferving of fome little

degree of punifliment.

II. Excusable homicide is of two forts ; either per infor-

iunium, by mifadventure ; ory^ defendendo^ upon a principle

of felf-prefervation. We will firft fee wherein thefe two

fpecies of homicide are diftindl, and then wherein they a^ree.

I, Homicide per infortunium^ or mifadventure^ is where a

man, doing a lawful act, without any intention of hurt, un-

fortunately kills another : as where a man is at work with a

hatchet, and the head thereof flies off and kills a ftander by;

or, where a perfon, qualified to keep a gun, is fhooting at a

mark, and undefignedly kills a man ^
: for the a6l is law-

ful, and the effeft is merely accidental. So where a parent

is moderately corre<5ling his child, a mafter his apprentice or

fcholar, or an oflicer punifhing a criminal, and happens to

occafion bis death, it is only mifadventure ; for the ail of

corredlion was lawful : but if he exceeds the bounds of mo-

deration, either in the manner, the inftrument, or the quan-

tity of punifliment, and death enfues, it is manflaughter at

leafl-, and in fome cafes (according to the circumftances)

murder *; for the a6l of immoderate corredion is unlawful.

d 1 Hawk. P. C, 73, 74. e i Hal. P. C. 473, 474.

Thus
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Thus by an edi<3: of the emperor Conftantine ^, when the

rigor of the Roman law with regard to flaves began to relax

and foften, a mafter was allowed to chaftife his Have with

rods and imprifonment, and, if death accidentally enfued,

he was guilty of no crime : but if he ftruck him with a club

or a ftone, and thereby occafioned his death j or if in any

other yet groffer manner ** immoderate fuo jure utatur^ tunc

*' reus homicidiifit."

But, to proceed. A tilt or tournament, the martial di-

verfion of our anceftors, was however an unlawful a6l ; and

fo are boxing and fwordplaying, the fucceeding amufement

of their pofterity : and therefore if a knight in the former

cafe, or a gladiator in the latter, be killed, fuch killing is

felony of manflaughter. But, if the king command or per-

mit fuch diverfion, it is faid to be only mifadventure j for

then the a6l is lawful s. In like manner as, by the laws both

of Athens and Rome, he who killed another in the pancraii-

limy or public games, authorized or permitted by the ftate,

was not held to be guilty of homicide ''. Likewife to whip

another's horfe, whereby he runs over a child and kills him,

is held to be accidental in the rider, for he has done nothing

unlawful ; but manflaughter in the perfon who whipped him,

for the a6i: was a trefpafs, and at beft a piece of idlenefs,

of inevitably dangerous confequence *. And in general, if

death enfues in confequence of an idle, dangerous, and un-

lawful fport, as fhooting or cafting ftones in a town, or the

barbarous diverfion of cock-throwing, in thefe and fimilar

cafes, the flayer is guilty of manflaughter, and not mifadven-

ture only, for thefe are unlawful ads ".

2. YiouiciiiExn felf-defence, or fe defendendo, upon a fud-

den affray, is alfo excufable rather than juflifiable, by the

Englifh law. This fpecies of felf-defence muft be diftin-

guifhed from that jufl now mentioned, as calculated to hin-

f Cod. I. 9. t. 14. i Hawk. P.C. 73.
S I Hal. P. C. 473. I Hawk. P. C. k Ibid. 74. 1 Hal. P. C. 473. Foft.

74- 261.
'^ PhXo. dcLL. lib.

-J. F/.^.z, 7,

M 4 der
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der the perpetration of a capital crime ; which is not only

a matter of excufe, but of juftification. But the felf-defence,

which we are now fpeaking of, is that whereby a man may
protect himfelf from an aflault, or the like, in the courfe of

a fudden brawl or quarrel, by killing him who aflaults him.

And this is what the law exprefles by the word chance-medley,

or (as fome rather choofe to write it) chaud-medley ; the for-

mer of which in it's etymology fignifies a cafual affray, the

latter an afFray in the heat of blood or paffion : both of them

of pretty much the fame import ; but the former is in com-
mon fpeech too often erroncoufly applied to any manner of

homicide by mifadventure ; whereas it appears by the ftatute

24 Hen. VIII. c. 5. and our antient books', that it is proper-

ly applied to fuch killing, as happens in felf-defence upon a

fudden rencounter '". This right of natural defence does not

imply a right of attacking : for, inftead of attacking one

another for injuries paft or impending, men need only have

recourfe to the proper tribunals of juftice. They cannot

therefore legally exercifethis right of preventive defence, but

in fudden and violent cafes ; when certain and immediate

fufFering would be the confequence of waiting for the affift-

ance of the law. Wherefore, to excufe homicide by the

plea of felf-defence, it muft appear that the flayer had no

other poffiblc means of efcaping from his aflailant.

In fome cafes this fpecies of homicide (upon chaiue-medley

in felf-defence) differs but little from manflaughter, which

alfo happens frequently upon chance-medley in the proper legal

fenfe of the word ". But the true criterion between them

feems to be this : when both parties arc actually combating

at the time when the mortal flroke is given, the flayer is then

guilty of manflaughter ; but if the flayer hath not begun to

^ght, or (having begun) endeavours to decline any farther

ftruggle, and afterwards, being clofely preflTed by his antago-

nift, kills him to avoid his own deftrudtion, this is homicide

cxcufable by felf-defence °. For which reafon the law re-

quires, that the perfon, who kills another in his own defence.

1 Staund.'". P. C. i6. n 3 Inft. 55.

» 3 Inft. 55. 57. Fofl. 275, 176, e foft. 277,

fhould
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fhould have retreated as far as he conveniently or fafely can,

to avoid the violence of the aflault, before he turns upon his

aflailant; and that, not fiditioufly, or in order to w^atch his

opportunity, but from a real tendernefs of fhedding his bro-

ther's blood. And though it may be cowardice, in time of

war between two independent nations, to flee from an enemy;

yet between two fellow fubje<Sl:s the law countenances no fuch

point of honour : becaufe the king and his courts are the

vindices injuriarum, and will give to the party wronged all

the fatisfaition he deferves p. In this the civil lawalfo agrees

with ours, or perhaps goes rather farther ;
'* qui cum aliter

*' tueri fe non pojjunt^ damn't culpam dederint, innoxii funf^.^*

The party aflaulted muft therefore flee as far as he conveni-

ently can, either by reafon of fome wall, ditch, or other

impediment j or as far as the fiercenefs of the aflTault will per-

mit him : for it may be fo fierce as not to allow him to

yield a fl:ep, without manifefl: danger of his life, or enor-

mous bodily harm j and then in his defence he may kill his

alTailant inftantly. And this is the do6lrine of univerfal juf-

tice % as well as of the municipal law.

And, as the w^««^r of the defence, fo is alfo the //W to

be confidered : for if the perfon aflaulted does not fall upon

the aggreflTor till the afi'ray is over, or when he is running

away, this is revenge and not defence. Neither, under the

colour of felf defence, will the law permit a man to fcreen

himfelf from the guilt of deliberate murder : for if two per-

fons, A and B, agree to fight a duel, and A gives the firft

onfet, and B retreats as far as he fafely can, and then kills A,
this is murder; becaufe of the previous malice and concerted

defign ^ But ifA upon a fudden quarrel aflfaults B firft, and

upon B's returning the aflault, A really and bona fide flees ;

and, beingdriven to the wall, turns again uponB and kills him ;

this may be^^ defendendo according to fome of our writers ";

P I Hal. p. C. 481. 483. » PufF. b. 2. c. 5. §. 13,

S Tf. 9. a. 45. t I Hal. P. C. 479.

» I HaJ. P. C, 483. • I Hal. P. C. 482,

though



i86 Public Book IV;

tliough others^ have thought this opinion too favourable;

inafmuch as the neceffity, to which he is at laft reduced,

originally arofe from his own fault. Under this excufe, of

felf-defence, the principal civil and natural relations are com-
prehended J therefore matter and fervant, parent and child,

hufband and wife, killing an aflailant in the neceflary defence

of each other refpeftively, are excufed ; the zd: of the relation

affifting being conftrued the fame as the a£t of the party him-

felf*.

There is one fpecies of homicide fe defendendo^ where

the party flain is equally innocent as he who occafions his

death : and yet this homicide is alfo excufable from the great

univerfal principle of felf-prefervation, which prompts every

man to fave his own life preferable to that of another, where

one of them muft inevitably perifli. As, among others, in

that cafe mentioned by lord Bacon y, where two perfons,

being {bipwrecked, and getting on the fame plank, but find-

ing it not able to fave them both, one of them thrufts the

other from it, whereby he is drowned. He who thus preferves

his own life at the expenfe of another man's, is excufable

through unavoidable neceffity, and the principle of felf-de-

fence; fince their both remaining on the fame weak plank is

a mutual, though innocent, attempt upon, and an endanger-

ing of, each other's life.

Let us next take a view of thofe circumftances wherein

thefe two fpecies of homicide, by mifadventure and felf-

defence, agree ; and thofe are in their blame and punifhment.

For the law fets fo high a value upon the life of a man, that

it always intends feme mifbehaviour in the perfon who takes

it away, unlefs by the command or exprefs permiffion of the

law. In the cafe of mifadventure, it prefumes negligence, or

at leaft a want of fufficient caution in him who was fo un-

fortunate as to commit it ; who therefore is not altogether

faultlefs ^. And as to the neceffity which excufes a man who

w J Hawk. p. C. 75. y Elem, c. 5. See alfo i Hawk, P.C. 73.

» 1 Hal. P. C. 484. » I Hawk. P. C, 72.

kills
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kills anothery^ defendendo, lord Bacon * entitles it neceffitas cul-

pahilis, and thereby diftinguifhes it from the former neceffity

of killing a thief or a malefadlor. For the law intends that

the quarrel or aflault arofe from fome unknown wrong, or,

fome provocation, either in word or deed : and flnce in quar-

rels both parties may be, and ufually are, in fome fault j and

it fcarce can be tried who was originally in the wrong ; the

law will not hold the furvivor entirely guiltlefs. But it is

clear, in the other cafe, that where I kill a thief that breaks

into my houfe, the original default can never be upon my
iide. The law befides may have a farther view, to make the

crime of homicide more odious, and to caution men how
they venture to kill another upon their own private judg-

ment; by ordaining, that he who flays his neighbour, with-

out an exprefs warrant from the law fo to do, fhall in no cafe

be abfolutely free from guilt.

Nor is the law of England fingular in this refpe£l. Even
the flaughter of enemies required a folemn purgation among
the Jews; which im.plies that the death of a man, however

it happens, will leave fome ftain behind it. And the mofai-

cal law '' appointed certain cities of refuge for him " who
*' killed his neighbour unawares ; as if a man goeth into

*' the wood with his neighbour to hew wood, and his hand

*'.fetcheth a ftroke with the ax to cut down a tree, and the

'* head flippeth from the helve, and lighteth upon his neigh-

*' hour that he die, he fhall flee unto one of thefe cities and
*' live." But it feems he was not held wholly blamelefs,

any more than in the Engliih law ; fmce the avenger of blood

might flay him before he reached his afylum,or ifhe afterwards

ftirred out of it till the death of the high priefl. In the im-

perial law likewife *= cafual homicide was excufed, by the in-

dulgence of the emperor figned with his own fign manual,
'* adnotatione principis :" otherwife the death of a man, how-
ever committed, was in fome degree punifhable. Among the

Greeks '^ homicide by misfortune was expiated by voluntary

a Elem. c. 5. c Ccd. 9. 16. 5.

* Numb, c. 35. and Deut. c. 19, «• Y'hx.o de Lejr, lib. 9,

baniih*
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banifhment for a year =. In Saxony a fine Is paid to the kin-

dred of the flain ; which alfo, among the weftern Goths, was
little inferior to that of voluntary homicide '^

: and in France*

no perfon is ever abfolved in cafes of this nature, without a

largefs to the poor, and the charge of certain mafles for the

foul of the party killed.

The penalty infli6led by our laws is faid by fir Edward
Coke to have been antiently no lefs than death ^

j which

however is with reafon denied by later and more accurate

writers \ It feems rather to have confifted in a forfeiture,

fome fay of all the goods and chattels, others of only part of

them, by way of fine or wereglld^ : which was probably dif-

pofed of, as in France, inpios ufus, according to the humane

fuperftition of the times, for the benefit of his foul, who was

thus fuddenly fent to his account, with all his imperfe<3:ions

on his head. But that reafon having long ceafed, and the

penalty (efpecially if a total forfeiture) growing more fevere

than was intended, in proportion as perfonal property has be-

come more confiderable, the delinquent has now, and has had

as early as our records will reach ', a pardon and writ of

reftitution of his goods as a matter of courfe and right, only

paying for fuing out the fame ». And indeed, to prevent this

expenfe, in cafes where the death has notorioufly happened

by mifadventure or in felf-defence, the judges will ufually

permit (if not dire£l) a general verdi(Sl of acquittal ".

III. Felonious homicide is an aft of a very different na-

ture from the former, being the killing of a human creature,

of any age or fex, without juftification or excufe. This may
be done either by killing one's felf, or another man.

« To this expiation by bani/hment t De Mornay, en the digcft.

the fpiritof Patroclus in Homer may be ^ z Inft. 148. 315.

thought to allude, when he reminds i 1 Hal. P. C. 425. i Hawk, P. C.

Achilles, in the twenty third Iliad,- that, 75. Foft. 282, £?c.

when a child, he was obliged to flee his ^ Foft. 287.

country for cafually killing his playfel- ' Foft. 283.

low ; " vKWidj tfx icEXaw," ni 2 Hawk. P. C, 38 1,

' Stiernh, ^iejun C»th. l.yc.^. n F»ft. a88.

Self-
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Self-murder, the pretended herolfm, but real cowar-

dice, of the Stoic philofophers, who deftroyed themfelves tp

avoid thofe ills which they had not the fortitude to endure,

though the attempting it feems to be countenanced by thm

civil law", yet was punifhed by the Athenian law with cut-

ting ofF the hand, which committed the defperate deed f.

And alfo the law of England wifely and religioufly confiders,

that no man hath a power to deftroy life, but by commiffion

from God, the author of it ; and, as the fuicide is guilty of

a double offence j one fpiritual, in invading the prerogative

of the Almighty, and rulhing into his immediate prefence

uncalled for ; the ofher temporal, againft the king, who hath

an intereft in the prefervation of all his fubjedts j the law

has therefore ranked this among the hlgheft crimes, making

it a peculiar (JDCcies of felony, a felony committed on one's

felf. And this admits of acceffories before the fa£l:, as well

as other felonies ; for if one perfuades another to kill himfelf,

and he does (o, the advifer is guilty of murder "i. A felo dt

fe therefore is he that deliberately puts an end to his own ex-

iftence, or commits any unlawful malicious aft, the confe-

quence of which is his own death : as if attempting to kill

another, he runs upon his antagcnift's fword j or, fhooting

at another, the gun burfts and kills himfelf ^ The party

muft be of years of difcretion, and in his fenfes, elfe it is no
crime. But this excufe ought not to be reftrained to that

length, to which our coroners' juries are apt to carry it, vi%,

that the very acl of fuicide is an evidence of infanity ; as if

every man, who a£ls contrary to reafon, had no reafon at all;

for the fame argument would prove every other criminal non

compos, as well as the felf-murderer. The law very rationally

judges, that every melancholy or hypochondriac fit does not

deprive a man of the capacity of difcerning right from wrong ;

which is neceflary, as was obferved in a former chapter ^, to

" "5; quit Impanenlia dohrh, aut <1 Keilw. 136,
" tatdit -vitae, Mut morbu, autfurore, aut ^ I Hawk. P. C, 68, I Ha], P. C^
'^ pudcre,m!iri maliiit,nonanimadvertatur ^i'^.

'' in turn." Ff. 49. 16. 6. f See pag. 24.

? Pott. Antiq. b, I.e. z6,

form
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form a legal excufe. And therefore if a real lunatic kills

himfelf in a lucid interval, he is 2^felo de [e2& much as ano-

ther man '.

But now the queftlon follows, what punifhment can hu-

man laws inflidl on one who has withdrawn himfelf from

their reach ? They can only a6t upon what he has left be-

hind him, his reputation and fortune : on the former by an

ignominious burial in the highway, with a ftake driven

through his body ; on the latter, by a forfeiture of all his

goods and chattels to the king : hoping that his care for either

his own reputation, or the welfare of his family, would be

fome motive to reftrain him from fo defperate and wicked an

aft. And it is obfervable, that this forfeiture has relation

to the time of the adl: done in the felon's lifetime, which was

the caufe of his death. As if hufband and wife be pofTeffed

jointly of a term of years in land, and the hufband drowns

himfelf; the land fhall be forfeited to the king, and the wife

Ihall not have it by furvivorfhip. For by the a6l of cafting

himfelf into the water he forfeits the term ; which gives a

title to the king, prior to the wife's title by furvivorfhip,

which could not accrue till the inftant of her hufband's

death*. And, though it muft be owned that the letter of

the law herein borders a little upon feverity, yet it is fome

alleviation that the power of mitigation is left in the breafl:

of the fovereign, who upon this (as on all other occafions)

is reminded by the oath of his office to execute judgment ia

mercy.

The other fpecies of criminal homicide is that of killing

another man. But in this there are alfo degrees of guilt,

which divide the offence into tnanjlaughter, and murder. The
difference between which may be,partly collefted from what

has been incidentally mentioned in the preceding articles, and

principally confifts in this, that manflaughter (when volun-

tary) arifes from the fudden heat of the paifions, murder from

the wickednefs of the heart.

* I Hal. P. C. 4X2i t Fiach. L.S16.
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I. Manslaughter is therefore thus defined", the un-

lawful killing of another, without malice either exprefs or

implied : which may be either voluntarily, upon a fudden

heat ; or involuntarily, but in the commiffion of fome un-

lawful a(ft. Thefe were called in the Gothic conftitutions

*' homicidia vulgaria ; quae aut cafu, aut etiam fponte commit^

*' tuntur^fed infubitaneo quodam iracundiae colore et impetu ".*"

And hence it follows, that in manflaughter there can be no

acceflbries before the faft j becaufe it muft be done without

premeditation.

As to the firft, or voluntary branch : if upon a fudden

quarrel two perfons fight, and one of them kills the other,

this is manflaughter : and fo it is, if they upon fuch an occa-

fion go out and fight in a field ; for this is one continued adl

of paflion * : and the law pays that regard to human frailty,

as not to put a hafty and deliberate a<3: upon the fame footing

with regard to guilt. So alfo if a man be greatly provoked,

as by pulling his nofe, or other great indignity, and imme-

diately kills the aggreflbr, though this is not excufabley^ de-

fendendoj fince there is no abfolute neceflity for doing it to

preferve himfelf
;
yet neither is it murder, for there is no

previous malice ; but it is manflaughter ^. But in this, and

in every other cafe of homicide upon provocation, if there

be a fufficient cooling-tinr»e for paflion to fubfide and rcafon to

interpofe, and the perfon fo provoked afterwards kills the

other, this is deliberate revenge and not heat of blood, and

accordingly amounts to murder^. So if a man takes another

in the a61: of adultery with his wife, and kills him directly

upon the fpot j though this was allowed by the laws of So-

lon*, as likewife by the Roman civil law, (if the adulterer

was found in the hufband's own houfe'') and alfo among the

antient Goths ' ; yet in England it is not abfolutely ranked in

the clafs of juftifiable homicide, as in cafe of a forcible rape,

«" I H«!. p. C. 466. 2 Foft. 296.
*' Stiernh. dejure Goth, /, 3. c. 4, * Plutarch In vit. Solon,

^ 1 Hawk. P. C. 83, h Ff. 48. 5. 24.

7 Kelyng, 135. c Stiernh. dejureCotb, I. 3, c, i.

but
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but it is manflaughter <•. It is however the loweft degree of it;

and therefore in fuch a cafe the court directed the burning in

the hand to be gently inflifted, becaufe there could not be

a greater provocation =. Manflaughter therefore on a fudden

provocation differs from excufable homicide^? defendenda in

this : that in one cafe there is an apparent neceflity, for felf-

prefervation, to kill the aggreflbr ; in the other no neceflity

at all, being only a fudden adl of revenge.

The fecond branch, or involuntary manflaughter, differs

alfo from homicide excufable by mifadventure, in this ; that

mifadventure always happens in confequence of a lawful a6l,

but this fpecies of manflaughter in confequence ofan unlawful

one. As if two perfons play at fword and buckler, unlefs by

the king's command, and one of them kills the other : this is

manflaughter, becaufe the original adl was unlawful ; but it is

not murder, for the one had no intent to do the other any per-

fonal mifchief ^. So where a perfon does an aft, lawful in

itfelf, but in an unlawful manner, and without due caution

and circumfpedlion : as when a workman flings down a ftone

or piece of timber into the ftreet, and kills a man j this may be

either mifadventure, manflaughter, or murder, according to

the circumftances under which the original adl was done : if

it were in a country village, where few pafl'engers are, and he

calls out to all people to have a care, it is mifadventure only ;

but if it were in London, or other populous town, wiiere

people are continually pafllng, it is manflaughter, though he

gives loud warning ^
j and murder, if he knows of their paf-

fing and gives no warning at all, for then it is malice againft

all mankind ''. And, in general, when an involuntary kill-

ing happens in confequence of an unlawful act, it will be

either murder or manflaughter J accordintr to the nature of the

aft which occafioned it. If it be in profecution of a felonious

J 1 Hal. P.C. 486. c. 31. it" any waterman between Gravef«

« Sir, T. Raym. 2X2. enJ and Windfor receives into his beat

f 3 Inft. 5S, ®r barge a greater number of pcrfoiw

% Kcl. 40. tbao the a£l allows, and any paflenger

b 3 Inft. 57. Ihall then be drowned, fuch waterman it

j Ourftatutelawhasfeverely iniowd- guilty (not of manflaughter, but) of

verted on one f^^cies of criminal oegli- felany, and /ball be tranfported at a

gence, whereby the death of a man is fcloo,

e«aliefled. For by fiatutc 10 Ge». II. intent.



Ch: 14; W R o N c s; 193
intent, or in it's confequences naturally tended to bloodfhed,

it will be murder ; but if no more was intended than a mere

civil trefpafs, it will only amount to manflaughter*.

Next, as to the punijhment of this degree of homicide i

the crime of manflaughter amounts to felony, but within the

benefit of clergy ; and the offender fhall be burnt in the hand,

and forfeit all his goods and chattels.

But there is one fpecies of manflaughter, which is punifli-

cd as murder, the benefit of clergy being taken- away from,

it by ftatute ; namely, the offence of mortzWyJiabbing ano^

ther, though done upon fudden provocation. For by ftatute

I Jac. I. c. 8. when one thrufts or ftabs another, not then

having a weapon drawn, or who hath not then firft ftricken

the party ftabbing, fo that he dies thereof within fix months

after, the offender fliall not have the benefit of clergy, though

he did it not of malice aforethought. This ftatute was made

on account of the frequent quarrels and ftabbings with fhorg

daggers, between the Scotch and the Englifli, at the accef-

fion of James the firft ^
; and, being therefore of a temporary

nature, ought to have expired with the mifchief which it

meant to remedy. For, in point of folid and fubftantial

juftice, it cannot be faid that the mode of killing, whether

by ftabbing, ftrangling, or fljooting, can either extenuate ot

enhance the guilt : unlefs where, as in the cafe of poifoning,

it carries with it an internal evidence of cool and deliberate

malice. But the benignity of the law hath conftrued the

ftatute fo favourably in behalfof the fubje<Sl:,and foftridtlywhen
againft him, that the offence of ftabbing now ftands almoft:

upon the fame footing, as it did at the common law '. Thus,

(not to repeat the cafes before-mentioned, of ftabbing an adul-

terefs, ^c. which are barely manflaughter, as at common
law) in the conftru£tion of this ftatute it hath been doubted,

whether, if the deceafed had ftruck at all before the mortal

blow given, this does not take it out ofthe ftatute, though in the

preceding quarrel the ftabber had given the firft blow i
and

» Fofter. 258. 1 Hawk. P. C, 84. ^ Foft. 299, 300.

k I Lord Raym. 140.

Vol. IV, N '^
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it feems to be the better opinion, that this is not within the

ftatute ". Alfo it hath been refolved, that the killing a man
by throwing a hammer or other weapon is not within the

ilatute ; and whether a ftiot with a piftol be fo or not, is

doubted ". But if the party flain had a cudgel in his hand,

or had thrown a pot or a bottle, or difcharged a piftol at the

party ftabbing, this is a fufficient having a weapon drawn on

his fide within the words of the ftatute °.

2. We are next to confider the crime of deliberate and

wilful murder ; a crime at which human natuje ftarts, and

which is I believe punifhed almoft univerfally throughout the

world with death. The words of the mofalcal law (over and

above the general precept to Noah •*, that " whofo ftieddeth

*' man's blood, by man fliall his blood be fhed") are very

cmphatical in prohibiting the pardon of murderers '^. '* More-
'* over ye fhall take no fatisfadlion for the life of a murder-
'* er, who is guilty of death, but he fhall furely be put to

*' death ; for the land cannot be cleanfed of the blood that

*' is fhed therein, but by the blood of him that fhed it."

And therefore our law has provided one courfe of profecution,

(that by appeal, of which hereafter) wherein the king him-

felf is excluded the power of pardoning murder : fo that, were

the king of England fo inclined, he could not imitate that

Polifh monarch mentioned by PuiFendorf
' ; who thought

proper to remit the penalties of murder to all the nobility, in

an ediit with this arrogant preamble, *' nos, divini juris rigo-

*' rem moderantes^ &c." But let us now confider the defini-

tion of this great offence,"

Th e name of murder was antiently applied only to the

fecret killing of another '; (which the word, moerda, figni-

fies in the Teutonic language') and it was defined " homici-

** dlum quod nullo videntey nullo fcientey clam perpetratur ° ;

"

for which the vill wherein it was committed, or (if that were

«n Foft. 301. I Hawk. P. C. 77. r L. of N, b. 8. c. 3,

1 Hal. P. C. 470. « Dial, de Scatcb. /.I. c. 10.

o I Hawk. P. C. 77. t Stiernh. de jure Suton. /, 3. c. 3<

P Gen. ix. 6. u Glanv. /. 14. c, 3,

< Numb. XXXV. 31.

toa
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too poor) the whole hundred, was liable to a heavy amerce-

ment ; which amercement itfelf was alfo denominated mur-

drum "^. This was an antient ufage among the Goths in

Sweden and Denmark ; who fuppofed the neighbourhood,

imlefs they produced the murderer, to have perpetrated or at

leaft connived at the murder ^
: and, according to Bra6lon J".

was introduced into this kingdom by king Canute, to prevent

his countrymen the Danes from being privily murdered by
the Englifli ; and was afterwards continued by William the

conqueror, for the like fecurity to his own Normans ^. And
therefore if, upon inquifition had, it appeared that the perfon

found flain was an Englifhman, (the prefentment whereofwas
denominated englefcherie *) the country feems to have been

excufed from this burthen. But, this difference being to-

tally aboliflied by ftatute 14 Edw. III. c. 4. we muft now
(as is obferved by Staundforde'') define murder in quite ano-

ther manner, without regarding whether the party flain was

killed openly or fecretly, or whether he was of Englifli or fo-

reign extraction.

Murder Is therefore now thus defined, or rather de-

fcribed, by fir Edward Coke'= ; " when a perfon, of found
*' memory and difcretion, unlawfully killeth any reafonable

** creature in being and under the king's peace, with malice

" aforethought, either exprefs or implied." The beft way
of examining the nature of this crime will be by confidering

the feveral branches of this definition.

First, it muft be committed by a perfon offound memory

and difcretion : for lunatics or infants, as was formerly ob-

ferved, are incapable of committing any crime ; unlefs in

fuch cafes where they fliew a confcioufncfs of doing wrong,

and of courfe a difcretion, or difcernment, between good and

evil.

w Braft. /. 3. tr.z. c. 15. §. 7. Sut. 2 i Hal. P.C. 447.

Marlbr. c. »6. Foft. aSi. ^ Brz&. ubifufr.

' Stiernh. /. 3. f.4. b p. c. /. 1. c. 10.

r /. 3. tr.z. e.^£. c 3 Inft. 47.

,N 2 Next,
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Next, it happens when a perfon of fuch found difcretton

unlawfulfy kilUth, The unlawfulnefs arifes from the killing

without warrant or excufe : and there muft alfo be an actual

killing to conftitutc murder ; for a bare aflault, with intent

to kill, is only a great mifdemefnor, though formerly it was
held to be murder *, The killing may be by poifoning,

linking, ftarving, drowning, and a thoufand other forms of

death, by which human nature may be overcome. Of thefe

the moft deteftable of all is poifon ; becaufe it can of all others

be the leaft prevented cither by manhood or forethought ".

And therefore by the ftatute 22 Hen. VIII. c. 9. it was made
treafon, and a more grievous and lingering kind of death was

inflidled on it than the common law allowed ; namely, boil-

ing to death : but this a6l did not live long, being repealed

by 1 Edw.VI. c. 12. There was alfo, by the antient common
law, one fpecies ofkilling held to be murder, which maybe du-
bious at this day ; as there hath not been an inftance wherein

it has been held to be murder for many ages paft ^
: I mean

by bearing falfe witnefs againft another, with an exprefs pre-

meditated defign to take away his life, fo as the innocent per-

fon be condemned and executed s. The Gothic laws puni{h>

cd in this cafe, both the judge, the witnefles, and the pro-

fecutor; ** peculiari poena judicem puniunt \ peculiari te/ies,

" quorum fides judicem jeduxit
; peculiari denique et ynaxima

*-^ au^orem, ut homicidam^." And, among the Romans, the

lex Cornelia, deficariis, punifhed the falfe witnefs with death,

as being guilty of a fpecies of aflaflination *. And there is

no doubt but this is equally murder inforo confcientiae as kill-

ing with a fword ; though the modern law (to avoid the dan-

ger of deterring witnefles from giving evidence upon capital

profecutions, if it muft be at the peril of their own lives) has

«• 1 Hal. P. C. 425. point was not maintainable, but from

e 3 Inft. 48, other prudential reafons. Nothing therc-

^ Foft. 132. In the cafe of Macda- fore fhould be concluded from the waiv-

niel and Berry, reported by fir Michael ing of that profecution.

Fofter, though the then attorney general g Mirror, c. x. §. 9. Brit. c. 52.

declined to argue this point of Jaw, I Brafton. /. 3. c. 4.

have good grounds to believe it was not h Stiemh. de jureCttb, i, X, c, 3.

from any apprebenfion of his that the ' Ff. 4S. S. i,

nol
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not yet puniftied it as fuch. If a man however does fuch an

aft, of which the probable confequence may be, and even-

tually is, death j fuch killing may be murder, although no

ftroke be ftruck by himfelf, and no killing may be primarily

intended : as was the cafe of the unnatural fon, who expofed

his fick father to the air, againft his will, by reafon whereof

he died ^
j and of the harlot, who laid her child under leaves

in an orchard, where a kite ftruck it and killed it '. So too,

if a man hath a beaft that is ufed to do mifchief; and he,

knowing it, fuj^ers it to go abroad, and it kills a man ; even

this is manflaughter in the owner : but if he had purpofely

turned it loofe, though barely to frighten people and make

what is called fport, it is with us (as in the Jewifh law) as

much murder, as if he had incited a bear or a dog to worry

them"*. If a phyfician or furgeon gives his patient a potion

or plaifter to cure him, which contrary to expectation kills

him, this is neither murder, nor manflaughter, but mifad-

venture ; and he fhall not be puniftied criminally, however

liable he might formerly have been to a civil adtion for neg-

le6l or ignorance " : but it hath been holden, that if it be

not a regular phyfician or furgeon, who adminifters the medi-

cine or performs the operation, it is manflaughter at the

leaft °. Yet fir Matthew Hale very juftly queftions the law

of this determination ; fince phyfic and falves were in ufe

before licenfed phyficians and furgeons : wherefore he treats

this do£lrine as apocryphal, and fitted only to gratify and

flatter licentiates and dodlors in phyiic j though it may be of

ufe to make people cautious and wary, how they meddle too

much in fo dangerous an employment p. In order alfo to

make the killing murder, it is requifite that the party die

within a year and a day after the ftroke received, or caufe of

death adminiftered ; in the computation of which, the whole

day upon which the hurt was done (hall be reckoned the firft ^.

Farth e r j the perfon killed muft be a reafonable crea^^

" ture in being, and under the king's peace" at the time of th,e

k I Hawk, p. C. 78, pag. 122.

1 1 Hal. P. C. 432.
o Britt. c. 5. 4 Inft. 251.

«n Ibid. 431. p I Hal, P. C. 430.
n Mirr, c. 4, \, 16, ^e Vol, HI.

'

9 1 Hawk, P, C, 79.

N 3 killing.
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killing. Therefore to kill an alien, a Jew, or an outlaw,

who are all under the king's peace or proteftion, is as

much murder as to kill the moft regular born Englifhman ;

except he be an alien-enemy, in time of war ^. To kill a

child in it's mother's womb, is now no murder, but a great

mifprifion : but if the child be born alive, and dieth by rea-

fon of the potion or briiifes it received in the womb, it feems,

by the better opinion, to be murder in fuch as adminiftered

or gave them '. But, as there is one cafe where it is difficult

to prove the child's being born alive, namely, in the cafe of

the murder of baftard children by the unnatural mother, it

is ena6led by ftatute 21 Jac. I. c. 27. that if any woman be

delivered of a child, which if born alive fliould by law be a

baftard ; and endeavours privately to conceal it's death, by

burying the child or the like ; the mother fo offending fliall

fufFer death as in the cafe of murder, unlefs fhe can prove by

one witnefs at leaft that the child was adlually born dead.

This law, which favours pretty ftrongly of feverity, in mak-

ing the concealment of the death almoft conclufive evidence

of the child's being murdered by the mother, is neverthelefs

to be alfo met with in the criminal codes of many other

nations of Europe-, as the Danes, the Swedes, and the

French ' : but I apprehend it has of late years been ufual

with us in England, upon trials for this offence, to require

fome fort of prefumptlve evidence that the child was born

alive, before the other conftrained prefumption (that the

child, whofe death is concealed, was therefore killed by it's

/parent) is admitted to convidl the prifoner.

Lastly, the killing muft be committed with malice afore-

thought^ to make it the crime of murder. This is the grand

criterion which now diftinguifhes murder from other killing :

and this malice prepenfe, malitia praecogitata^ is not fo pro-

perly fpite or malevolence to the deceafed in particular, as

any evirdefign in general ; the dictate of a wicked, depravec^

and malignant heart " j «« difpofition a faire un male chofe''

:

and it may be either exprefs, or implied in law. Exprefs

' 3 Inft. 50. I Hal. P. C. 433.
t See Barrington on the ftatutes. 425.

« 3 Inft. 50. 1 Hawk. P. C, 80, " Fofler. 256.

but fee I Hal. P, C, 433, v z Roll. Rep. 461,

malice
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malice is when one, with a fedate deliberate mind and

formed defign, doth kill another : which formed defign

is evidenced by external circumftances difcovering that

inward intention; as lying in wait, antecedent menaces,

former grudges, and concerted fchemes to do him fome bo-

dily harm". This takes in the cafe of deliberate duelling,

where both parties meet avowedly with an intent to murder :

thinking it their duty, as gentlemen, and claiming it as their

Tight, to wanton with their own lives and thofe of their

fellow creatures ; without any warrant or authority from any

power either divine or human, but in diredl contradidlion to

the laws both of God and man : and therefore the law has

juftly fixed the crime and punifliment of murder, on them,

and on their feconds alfo *. Yet it requires fuch a degree of

paflive valour, to combat the dread of eyCn undeferved con-

tempt, arifing from the falfe notions of honour too generally

received in Europe, that the ftrongeft prohibitions and pe-

nalties of the law will never be entirely efFedlual to eradicate

this unhappy cuftom ; till a method be found out of compell-

ing the original aggreflbr to make fome other fatisfadlion to

the affronted party, which the world fliall efteem equally

reputable, as that which is now given at the hazard of the

life and fortune, as well of the perfon infulted, as of him

who hath given the infult. Alfo, if even upon a fudden

provocation one beats another in a cruel and unufual manner,

fo that he dies, though he did not intend his death, yet he

is guilty of murder by exprefs malice ; that is, by an exprefs

evil defign, the genuine fenfe of malitia. As when a park-

keeper tied a boy, that was ftealing wood, to a horfe's tail,

and dragged him along the park ; when a mafter corrected

his fervant with an iron bar, and a fchoolmafter ftamped on

his fcholar's belly ; fo that each of the fufferers died ; thefe

were juftly held to be murders, becaufe the corre(5iion being

exceffive, and fuch as could not proceed but from a bad heart,

it was equivalent to a deliberate aft of {laughter y. Neither

fliall he be guilty of a lefs crime, who kills another in con-

w 1 Hal. p. C. 451. y I Hal. P. C, 454. 473, 474.
X I Hawk, P. C. 82.

N 4 fequence
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fequence of fuch a wilful aft, as fhews him to be an enemy

to all mankind in general ; as going deliberately, and with

an intent to do mifchief % upon a horfe ufed to Jftrike, or

coolly difcharglng a gun, among a multitude of people*.

3o if a man refolves to kill the next man he meets, and does

kill him, it is murder, although he knew him not j for this

is univerfal malice. And, if two or more come together

to do an unlawful aft againft the king's peace, of which

the probable confequence might be bloodfhed ; as to beat

a man, to commit a riot, or to rob a park : and one of

them kills a man j it is murder in them all, becaufe of the

unlawful aft, the malitia praecogiiata, or evil intended be-

forehand •».

Also in many qafes where no malice is expreffed, the law

will imply it : as, where a man wilfully poifons another, in

fuch a deliberate aft the law prefumes malice, though no

particular enmity can be proved '^, And if a man kills ano-

ther fuddenly, without any, or without a confiderable pro-

vocation, the law implies malice; for no perfon, unlefs of

^n abandoned heart, would be guilty of fuch an aft, upon a

flight or no apparent caufe. No affront, by words, or gef-

tures only, is a fufficient provocation, fo as to excufe or ex-

tenuate fuch afts of violence as manifeftly endanger the life

of another*'. But if the perfon fo provoked had unfortunate-

ly killed the other, by beating him in fuch a manner as
*

fhewed only an intent to chaftife and not to kill him, the law

fo far confiders the provocation of contumelious behaviour,

as to adjudge it only manflaughter, and not murder*. In

like manner if one kills an officer of juftice, either civil or

criminal, in the execution of his duty, or any of hisaffiftants

endeavouring to conferve the peace, or any private perfon

endeavouring to fupprcfs an affray or apprehend a felon,

knowing his authority or the intention with which he inter-

pofes, the law will imply malice, and the killer fhall be

euilty of murder ^ And if one intends to do another felony,

z Lord Raym. 143. d 1 Hawk. P. C. 82. j Hal. P.C,
a I Hawk. P. C. 74. 455, 456.

>> Jb'id. 84. e Foft. 291.

? I Hal. P. C. 455. * I Hal. P. C. 457. Fofier, 308,6?^.

and



eh. 14. Wrongs. 201

and undefignedly kills a man, this is alfo murder 6. Thus if

one flioots at A and mifTes him, but kills B, this is murder ;

becaufe of the previous felonious intent, which the law tranf-

fers from one to the other. The fame is the cafe, where one

lays poifon for A ; and B, again ft whom the prifoner had no

malicious intent, takes it, and it kills him ; this is likewife

murder •. So alfo, if one gives a woman with child a me-
dicine to procure abortion, and it operates fo violently as to

kill the woman, this is murder in the perfon who gave it*.

It were endlefs to go through all the cafes of homicide,

which have been adjudged either exprefsly, or implied-

ly, malicious : thefe therefore may fuffice as a fpecimen

;

and we may take it for a general rule, that all homicide is

malicious, and of courfe amounts to murder, unlefs where

jujiijied by the command or permiiHon of the law ; excujed on

a principle of accident or felf-prefcrvation ; or alleviated into

manflaughter, by being either the involuntary confequence

of fome aft, not ftriftly lawful, or (if voluntary) occafioned

by fome fudden and fufficiently violent provocation. And
all thefe circumftances of juftification, excufe, or alleviation,

it is incumbent upon the prifoner to make out,* to the fatif-

faftion of the court and jury : the latter of whom are to de-

cide whether the circumftances alleged are proved to have

aftually exifted j the former, how far they extend to take

away or mitigate the guilt. For all homicide is prefumed to

be malicious, until the contrary appeareth upon evidence j.

The punifliment of murder, and that of manflaughter,

were formerly one and the fame ; both having the benefit of

clergy : fo that none but unlearned perfons, who leaft knew
the guilt of it, were put to death for this enormous crime ^.

But now, by feveral ftatutes ', the benefit of clergy is taken

away from murderers through malice prepenfe, their abettors,

procurers, and counfellors. In atrocious cafes it was fre-

quently ufual for the court to dire£l: the murderer, after exe-

cution, to be hung upon a gibbet in chains near the place

Z I Hal, P. C. 465. fc I Hal. P. C, 450.
h Ihid. 466. 1 23 Hen. VIII. c. i, i Edw. VI,
i Ibid. 429, C, 12, 4 & 5 P. & M, C. 4.

j Foft. ^55,

where
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where the fa£t was committed : but this was no part of the

legal judgment ; and the like is ftill fometime? pradliced in the

cafe of notorious thieves. This, being quite contrary to the

exprefs command of the mofaical law ™, feems to have been

borrowed from the civil lawj which, befides the terror of the

example, gives alfo another reafon for this practice, viz. that

it is a comfortable fight to the relations and friends of the de-

ceafed ". But now in England, it is enabled by ftatute 25
Geo. II. c. 37. that the judge, before whom any perfon is

found guilty of wilful murder, ftiall pronounce fentence im-

mediately after convicSlion, unlefs he fees caufe to poftpone

it ; and fhall in pafling fentence diredl him to be executed on

the next day biit one, (unlefs the fame (hall be funday, and

then on the monday following) and that his body be deliver-

ed to the furgeons to be diflefted and anatomized ° ; and that

the judge may diredl his body to be afterwards hung in

chains, but in no wife to be buried without difledtion. And,

during the fhort but awful interval between fentence and ex-

ecution, the prifoner fhall be kept alone, and fuftained with

only bread and water. But a power is allowed to the judge,

upon good and fufficient caufe to refpite the execution, and

relax the other reftraints of this aft.

By the Roman law, parricidey or the murder of one's pa-

rents or children, was puniflied in a much feverer manner

than any other kind of homicide. After being fcourged, the

delinquents were fewed up in a leathern fack, with a live

dog, a cock, a viper, and an ape, and fo caft into the fea p.

Solon, it is true, in his laws, made none againft parricide ;

apprehending it impoffible that any one {hould be guilty of

fo unnatural a barbarity "J. And the Perfians, according to

Herodotus, entertained the fame notion, when they adjudged

all perfons who killed their reputed parents to be baftards.

And, upon fome fuch reafon as this, muft we account for

n " The body of a malefaftor fliall " ut, ei canJpeEiu dettrreartur alii, etfo'

" not remain all night upon the tree
;

" !aiio fit cognatls triercmptcrufn, eodtm

" but thou (halt in any wife bury him " loc§ poena reddlta, in quo iatrones bcmi'

" thatday, that the land be not defiled." " cidiaficijfent,'''' Ff, 48. 19, 28. §. 15.

Deut. xxi. 23. * Foft. 107.

« " Famofos latrofus, in bit locii, ubi p Ff, 48. 9. 9.

" gmjati jfuntf furca figendii placuit\ 9 Cic/ro 5, Rojc'ic. §. a5«

the
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the omiflion of an exemplary puniftiment for this crime in

our Englifh laws ; which treat it no otherwife than as fimple

murder, unlefs the child was alfo the fervant of his parent ".

For, though the breach of natural relation is unobferved,

yet the breach of civil or ecclefiaftical connexions, when
coupled with murder, denominates it a new offence ; no lefs

than a fpecies of treafon, called parva proditio, ox petit treafon :

which however is nothing elfe but an aggravated degree of

murder* J although, on account of the violation of private

allegiance, it is ftigmatized as an inferior fpecies of treafon C

And thus, in the antient Gothic conftitution, we find the

breach both of natural and civil relations ranked in the fame

clafs with crimes againft the ftate and the fovereign '.

Petit treafon, according to the ftatute 25 Edw. IIT. c. 2.

may happen three ways : by a fervant killing his mafter, a

wife her hufband, or an ecclefiaftical perfon (either fecular,

or regular) his fuperior, to whom he owes faith and obedi-

ence. A fervant who kills his mafter whom he has left, up-

on a grudge conceived againft him during his fervice, is guilty

of petit treafon : for the traiterous intention was hatched

while the relation fubfifted between them j and this is only

an execution of that intention ", So if a wife be divorced a

menfa et thoro^ ftill the vinculum matrimonii fubfifts ; and if

Ihe kills fuch divorced hufband, fhe is a traitrefs "'. And a

clergyman is underftood to owe canonical obedience, to the

bifhop who ordained him, to him in whofe diocefe he is be-

neficed, and alfo to the metropolitan of fuch fuffragan or dio-

cefan bifliop : and therefore to kill any ofthefe is petit treafon".

As to the reft, whatever has been faid,or remains to be obferved

hereafter, with refpeft to wilful murder, is alfo applicable to

the crime of petit treafon, which is no other than murder in

' 1 Hal. P. C. 380. « r«, l^et wee I'erfa) fervis In deminos,

* Fofter. 107. 324. 336. " aut etiam ab bomine in Jemet ipfumC*

i See pag. 75. Stiernh, dejure Goth. /, 3. c. 3,

* "Omnium gra-v'ijjlma lenfetur vis " 1 Hawk. P.C, 89. i Hal, P.C,38o,

" fafia ah incolis in patriam, fubditis in " I Hal. P. C. 38 1,

*' regm, Uteris in fe^enta, maritii in UXQ' * Il>id.

it's'
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it's moft odious degree : except that the trial fhall be as in

cafes of high trrafon, before the improvements therein made

by the ftatues of William III ^. But a perfon indidled of pe-

tit treafon may be acquitted thereof, and found guilty of man-

ilaughter or murder * : and in fuch cafe it fhould feem that

two witnefles are not neceflary, as in cafe of petit treafon they

are. Which crime is alfo diftinguifhed from murder in it's

punifhment.

The punifliment of petit treafon, in a man, is to be drawn

and hanged, and, in a woman, to be drawn and burned *
:

the idea of which latter punifhment feems to have been hand-

ed down to us from the laws of the antient Druids, which

condemned a woman to be burned for murdering her huf-

band ^
; and it is now the ufual punifhment for all forts of

treafons committed by thofe of the female fex ^. Perfons

guilty of petit treafon were firfl debarred the benefit ofclergy

by flatute 12 Hen. VII. c. 7. which has fmce been extended

to their aiders, abettors, and counfellors, by flatutes 23 Hen.

VIII. CI. and4&5P.&M. c. 4.

y Foft. 337. a 1 Hal. P. C. 382. 3 Inft. 311.

z Fofter. 106. l^^Hal. P. C. J78.
>> Cie(zT de iell.Ca!. 1.6. c. 18.

a Hal. P. C. 184.

*
« See pag. 93,
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Chapter the fifteenth.

Of offences against the PER-

SONS OF INDIVIDUALS.

HAVING in the preceding chapter confidered the prin-

cipal crime, or public wrong, that can be committed

againft a private fubjeft, namely, by deftroying his life ; I

proceed now to inquire into fuch other crimes and mifde-

mefnors, as more peculiarly afFe£l the fecurity of his perfon,

while living*

Of thefe fome are felonious, and in their nature capital

:

others are fimple mifdemefnors, and punifhable with a lighter

animadverfion. Of the felonies the firft is that of mayhem,

I. Mayhem, mahemium, was in part confidered in the

preceding volume % as a civil injury : but it is alfo looked

upon in a criminal light by the law ; being an atrocious breach

of the king's peace, and an offence tending to deprive him of

the aid and affiftance of his fubjeils. For mayhem is pro-

perly defined to be, as we may remember, the violently de-

priving another of the ufe of fuch of his members, as may
render him the lefs able in fighting, either to defend himfelf,

or to annoy his adverfary •>. And therefore the cutting off",

or difabling, or weakening a man's hand or finger, or ftriking

out his eye or foretooth, or depriving him of thofe parts, the

lofs of which in all animals abates their courage, are held to

a See Vol. HI. pag. izi, »• Brit. /. i. c, 25. 1 Hawk. P.Cm.
be
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be mayhems. But the cutting ofF his ear, or nofe, or the

like, are not held to be mayhems at common law ; becaufe

they do not weaken but only disfigure him.

By the antient law of England he that maimed any man,

whereby he loft any part of his body, was fentenced to lolc

the like part ; membrum pro membro ^ : which is ftill the law

in Sweden ''. But this went afterwards out of ufe : partly

becaufe the law of retaliation, as was formerly fliewn '^, is at

beft an inadequate rule of punifhment ; and partly becaufe

upon a repetition of the offence the punifhment could not be

repeated. So that, by the common law, as it for a long time

flood, mayhem was only punifhable with fine and imprifon-

ment^; unlefs perhaps the offence of mayhem by caftra-

tion, which all our old writers held to be felony ; " etfequU
** tur aliquando poena capitalis, aliquando perpetuum exilium^

" cum omnium bonorum ademptione^." And this, although

the mayhem was committed upon the higheft provocation ''.

But fubfequent ftatutes have put the crime and punifh-

ment of mayhem more out of doubt. For firft, by ftatute

5 Hen. IV. c. 5. to remedy a mifchief that then prevailed,

of beating, wounding, or robbing a man, and then cutting

out his tongue or putting out his eyes^ to prevent him from

being an evidence againft them, this offence is declared to be

felony, if done of malice prepenfe j that is, as fir Edward
Coke * explains it, voluntarily and of fet purpofe, though

done upon a fudden occafion. Next, in order of time, is

the ftatute 37 Hen. VIII. c. 6. which direfts, that if a man
ihall malicioufly and unlawfully cut off the ear of any of the

c 3 Inft. Ii8.

—

Mei,fi lapleynte foit 1> Sir Edward Coke (3 Inft. 62.) has

fa'tte de femme qu avera toilet a home fet tranfcribed a record of Henry the third's

memhrei, en tielcaftperJra lafeme la une t'lxne,(Clauf. 1 3 Hen, III. m.9. ) by which

tfjcya par jugement, came le mimhre daunt a geptlemanof Sooierfedhire and his wife

eJe avera trejpajfe. (Brit. c. 25.) appear te have beeft apprehended and

<* Stiernhook dejureSueon. /, 3. ^ 3. committed to prifon, being Indi£led for

e See pag, 12. dealing thus with John the monk, who
f 1 Hawk. P. C. H2: was caught in adultery with the wife.

S Brait./e/. 144. * 3 ^^' ^*'

king's
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king's fubje£ls, he fhall not only forfeit treble damages to

the party grieved, to be recovered by action of trefpafs at

common law, as a civil fatisfadion ; but alfo 10 /. by way

of fine to the king, which was his criminal amercement.

The laft ftatute, but by far the moft fevere and efFeftual of

all, is that of 22 & 23 Car. II. c. i. called the Coventry adt ;

being occafioned by an aflault on fir John Coventry in the

ftrcet, and flitting his nofe, in revenge (as was fuppofed) for

fome obnoxious words uttered by him in parliament. By
this flratute it is enabled, that if any perfon fliall of malice

aforethought, and by lying in wait, unlawfully cut out or

difable the tongue, put out an eye, flit the nofe, cut off a

nofe or lip, or cut off or difable any limb or member of any

other perfon, with intent to maim or to disfigure him ; fuch

perfon, his counfellors, aiders, and abettors, fhall be guilty

of felony without benefit of clergy *=.

Thus much for the felony ofmayhem : to which may be

added the offence of wilfully and malicioufly (hooting at any

perfon, which may endanger either killing or maiming him.

This, though no fuch evil confequence enfues, is made felony

without benefit of clergy by ftatute 9 Geo. I. c. 22. and

k On this ftatute Mr. Coke, a gentle- mitted with an intent to disfigure, but

man of Suffolk, and one Woodburn, a with an intent to murder ; and therefore

labourer, were indided in 1722 j Coke not within the ftatute. But the court

for hiring and abetting Woodburn, and held, that if a man attacks another to

Woodburn for the aftual faft, of flitting murder him with fuch an inftrument as

the nofe of Mr.Crifpe, Coke's brother in a hedge bill, which cannot but endanger

law,The cafe was fomewhat fingular.The the disfiguring him ; and in fuch attack

murder of Crifpe was intended, and he happens not to kill, but only to disfigure

was left for dead, being terribly hacked him ; he may be indided on this fta-

and disfigured with a hedge bill ; but he tute: and it fhall be left to the jury whc-

recovered. Now the bare intent to mur- ther it were not a defign to murder by

der is no felony : but to disfigure, with disfiguring, and confequently a malici-

an intent to disfigure, is made fo by this ous intent to disfigure as well as to mur-

ftatute ; on which they were therefore der. Accordingly the jury found them

indided. And Coke, who was a dif- guiltyoffuch previous intent to disfigure,

grace to the profeffion of the law, had in order to effed their principal intent t»

the effrontery to reft his defence upon murder, and they were both condemned

this point, that the aflault was not com-, and executed. (State Trials. VI. 212.)

there-
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thereupon one Arnold was convi<Sled in 1723, for Ihooting

at lord Onflow ; but, being half a madman, was never exe-

cuted, but confined in prifon, where he died about thirty

years after.

II. The fecond offence, more immediately afFe6ling the

perfonal fecurity of individuals, relates to the' female part of

his majefty's fubjeiSls j being that of their forcible abdufliott

and marriage ; which is vulgarly czWedJlealing an heirefs. For

by ftatute 3 Hen. VII. c. 2. it is enafled, that if any perfon

fhall for lucre take any woman, being maid, widow, or wife,

and having fubfl:ance either in goods or lands, or being heir

apparent to her anceftors, contrary to her will ; and after-

wards flie be married to fuch mifdoer, or by his confent to

another, or defiled j fuch perfon, his procurers and abettors,

and fuch as knowingly receive fuch woman, fhall be deemed

principal felons ; and by ftatute 39 Eliz. c. 9. the benefit of

clergy is taken away from all fuch felons, who fhall be prin-

cipals, procurers, or accelTories before the fact.

In the conftruilion of this ftatute it hath been determin-

ed, I. That the indictment muft allege that the taking was

for lucre, for fuch are the words of the ftatute '. 2. In

order to (hew this, it muft appear that the woman has fub-

ftance either real or perfonal, or is an heir apparent '", 3. It

muft appear that fhe was taken away againft her will. 4. It

muft alfo appear, that fhe was afterwards married, or defiled.

And though poflibly the marriage or defilement might be

by her fubfequent confent, being won thereunto by flatte-

ries after the taking, yet this is felony, if the firft taking

were againft her will " : and fo vice verfa, if the woman
be originally taken away with her own confent, yet if flie

afterwards refufe to continue with the offender, and be for-

ced againft her will, flie may, from that time, as properly

1 1 Hawk. p. C. no. n 1 Hal. P. C. 660.

" \ Hal. P.C. 660. iHawk. P.C. 109.

be
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be faid to be taken againft her will, as if flie never had given

any confent at all i
for, till the force was put upon her, fhc

was in her own power °. It is held that a woman, thus taken

away and married, may be fworn and give evidence againft

the oiFender, though he is her hufband defa£lo \ contrary to

the general rule of law : becaufe he is no hufband dejure^ in

cafe the a<3ual marriage was alfo againft her will p. In cafes

indeed where the a£lual marriage is good, by the confent of

the inveigled woman obtained after her forcible abduction,

fir Matthew Hale feems to queftion how far her evidence

fllould be allowed : but other authorities "J feem to a^ree, that

it fhould even then be admitted ; efteeming it abfurd, that

the offender fhould thus take advantage of his own wrong,

and that the very a£l of marriage, which i5 a principal ingre-

dient of his crime, fhould (by a forced con(^ru(5i:ion of law)

be made ufe of to flop the mouth of the moft material wit-

liefs againft him.

An inferior degree of the fame kind of offence, but not

attended with force, is punifhed by the flatute 4 & 5 Ph. &
Mar. c. 8. which enadls, that if any perfon, above the age

of fourteen, unlawfully fhall convey or take away any woman
child unmarf'iedy (which is held * to extend to baftards as well

as to legitimate children) within the age of fixteen years,

from the pofTeffion and againft the will of the father, mother,

guardians, or governors, he fhall be imprifoned two years,

or fined at the difcretion of the juftices : and if he deflowers

fuch maid or woman child, or, without the confent of pa«

•rents, contrails matrimony with her, he fhall be imprifoned

five years, or fined at the difcretion of the juftices, and^^
Ihall forfeit all her lands to her next of kin, during the Kfe

of her faid hufband. So that as thefe ftolen marriages, un-

der the age of fixteen, were ufually upon mercenary views,

this adt, befides punifhing the feducer, wifely removed the

temptation. But this latter part of the a£t is now rendered

° I Hawk. P. C. no. <1 Cro. Car. 48S. 3 Kcb. I93. State

P I Hal. P. C. 661. Trials. V. 435.
r Stra. 1262,

To.l. IV^ © alojoft
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almoft ufclcfs, by provifions of a very different kind, which

make the marriage totally void *, in the ftatute 26 Geo,

II. c. 33.

in. A THIRD offence, againft the female part alfo of his

majefty's fubjeds, but attended with greater aggravations

than that of forcible marriage, is the crime of rape^ raptus

mulierumy or the carnal knowlege of a woman forcibly and

againft her will. This, by the Jcwifh law% was punifhed

with death, in cafe the damfel was betrothed to another man;

and, in cafe {he was not betrothed, then a heavy fine of fifty

fhekels was to be paid to the damfel's father, and fhe was to

be the wife of the ravifher all the days of his life ; without

that power of divorce, which was in general permitted by the

mofaic law.

The civil law" puniihes the crime of ravlfhgient with

death and confifcation of goods : under which it includes

both the offence of forcible abdu£tion, or taking away a

woman from her friends, of which we laft fpoke; and alfo

the prefent offence of forcibly difhonouring them ; either of

which, without the other, is in that law fufficient to confti-

tute a capital crime. Alfo the ftealing away a woman from

her parents or guardians, and debauching her, is equally

penal by the emperor's edi6t, whether ftie confent or is forced

:

^*'
five volentibus, five nolentibus mulieribusy tale fac'tnm fuerit

*' perpetratum." And this, in order to take away from wo-
men every opportunity of offending in this way ; whom the

Roman laws fuppofe never to go aftray, without the feduc-

tion and arts of the other fex : and therefore, by reftraining

and making fo highly penal the folicitations of the men, they

meant to fecure effedlually the honour of the women. ** Si

*' enim ipfi raptores metu, vel atroc'ttatepoenae^ ah hujufmodifa^

*' cinorefe temperaverinty nulli muUeri,fve volenti, five nolentiy

** peccandi locus relinquetur j quia hoc ipfum velle mulierum, ab
** infidiii nequijfmi hominisf qui meditatur rapinam, inducitur,

» See Vol. I. pag. 437, gft, u Cod. 9. tit, 13,

t Deut. xxii. 25.

''Nifi
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*' Niftetenim earn folicitaverit^ n'lfiodiofn art'tbus c'lrcumvenerit,

" non faciei earn velle in tantum dedecus fefe prodere." But our

Engliih law does not entertain quite fuch fublime ideas of the

honour of either fex, as to lay the blame of a mutual fault

upon one of the tranfgrefTors only : and therefore makes it a

neceflary ingredient in the crime of rape, that it muft be

againft the woman's will.

Rape was puniftied by the Saxon laws, particularly thofe

of king Athelftan % with death : which was alfo agreeable

to the old Gothic or Scandinavian conftitution ^. But this

was afterwards thought too hard : and in it's ftead another

fevere, but not capital, punifhment was inflicted by William

the conqueror; w'z, caftration and lofs of eyes J^; which

continued till after Bradlon wrote, in the reign of Henry the

third. But in order to prevent malicious accufations, it was

then the law, (and, it feems, ftill continues to be fo in ap-

peals of rape*^ that the woman fhould immediately after,

" dum recem fuerit maleficium" go to the next town, and

there make difcovery to fome credible perfons of the injury

fhe has fulFered ; and afterwards (hould acquaint the high

conftableof the hundred, the coroners, and the fherifFwith

the outrage *. This feems to correfpond in fome degree with

the laws of Scotland and Arragon '', which require that

complaint muft be made within twenty four hours : though

afterwards by ftatute Weftm. i. c. 13. the time of limitation

in England was extended to forty days. At prefent there is

no time of limitation fixed : for, as it is ufually now punifhed

by indi(5lment at the fuit of the king, the maxim of law takes

place, that nullum iempus occurrit regi : but the jury will

rarely give credit to a ftale complaint. During the former

period alfo it was held for law', that the woman (by confent

of the judge and her parents) might redeem the offender from

the execution of his fentence, by accepting him for her hifl"-

band ; if he alfo was willing to agree to the exchange, but

not otherwife.

w Braaon. /. 3. c. 28.
^ a Glanv. /. 14. c. 6. Braifl. /. 3. c. iZ,

* Sr\ixt\h, dejurt Sueon. /, 3,c, !• *» Barrington. 107.

y LL. Guil. Conqu, c, 19. <= Glanv. /, 14. c, 6. BracV. /. 3,

7 I H»l. P, C. 632. c. 28.
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In the 3 Edw. I. by the ftatute Weftm. i.e. 13. the pu-

nifhment of rape was much mitigated : the offence itfelf, ot

ravifliing a damfel within age, (that is, twelve years old}

either with her confent or without, or of any other woman
againft her will, being reduced to a trefpafs, if not profecuted

by appeal within forty days, and fubjedting the offender only

to two years imprifonment, and a fine at the king's will.

But, this lenity being productive of the rnofl terrible confe-

quenceSj it was in ten years afterwards, 13 Edw. I. found

neceffary to noake the offence of forcible rape felony by

ftatute Weflm. 2. c. 34. And by ftatute 18 Eliz. c. 7. it is

made felony without benefit of clergy : as is alfo the abomi-

nable wickednefs of carnally knowing or abufing any woman
child under the age of ten years j in which cafe the confent

or non-confent is immaterial, as by reafon of her tender

years fhe is incapable ofjudgment and difcretion. Sir Mat-
thew Hale is indeed of opinion, that fuch profligate adlions

committed on an infant under the age of tuelv.' years^ the

age of female difcretion by the common law, either with or

without confent, amount to rape and felony ; as well fmce

SLS before the ftatute of queen Elizabeth **
: but that law has

in general been held only to extend to infants undet ten j

though it Ihould feem that damfels between ten and twelve are

ftill under the protection of the ftatute Weftm. i. the law

with refpedl to their fedu6tion not having been altered by

either of the fubfcquent ftatutes.

A MALE Infant, under the age of fourteen years, is pre-

fumed by law incapable to commit a rape, and therefore it

leems cannot be found guilty of it. For though in other fe-»

lonies maUtiafupplet aetatem^ as has in fome cafes been fliewn ;

yet, as to this particular fpecies of felony, the law fuppofea

an imbccillity of body as well as mind ^

The civil law feems to fuppofe a proftitute or common
harlot incapable of any injuries of this kind ^

: not allowing

* J Hal. P.C. 631, f Cid. 9. 9. 22. Tf. 47. z. 19.

siJiy
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any punifhment for violating the chaflity of her, who hath

indeed no chaftity at all, or at leaft hath no regard to it.

But the law of England does not judge fo hardly of offenders,

as to cut off ail opportunity of retreat even from common
ftrumpets, and to treat them as never capable of amendment.

It therefore holds it to be felony to force even a concubine or

harlot ; becaufe the woman may have forfaken that unlawful

courfe of life f : for, as Braclon well obferves ^, *' iicet me-
•' retrixfuer'it antea^ certe tunc temporh nonfuit, cum reclamando

** nequitiae ejus confentire noluit."

As to the material fa£l:s requifite to be given in evidence

and proved upon an indictment of rape, they are of fuch a

nature, that though necefiary to be known and fettled, for

the convidlion of the guilty and prefeivation of the innocent,

and therefore are to be found in fuch criminal treatifes as

difcourfe of thefe matters in detail, yet they are highly im-

proper to be publicly difcufled, except only in a court of

juftice. I ftiall therefore merely add upon this head a few

remarks from fir Matthew Hale, with regard to the compe-

tency and credibility of witnelles
J
Vfhxch mzy^ falvo pudorgf

te confidered.

And, firft, the party ravifhed may give evidence upon

oath, and is in law a competent witnefs j but the credibility

of her teftimony, and how far forth (he is to be believed,

muft be left to the jury upon the circumftances of fail that

concur in that teftimony. For inftance : if the witnefs be of

good fame ; if (he prefently difcovered the offence, and made

learch for the offender ; if the party accufed fled for it ; thefe

and the like are concurring circumftances, which give greater

probability to her evidence. But, on the other fide, if fhe

be of evil fame, and ftand unfupported by others ; if fhe

concealed the injury for any confiderable time after {he had

opportunity to complain ; if the place, where the faiSl was

alleged to be committed, was where it was poffible (he might

have been heard, and fhe made no outcry : thefe and the

g 1 Hal. p. C. 629. 1 Hawk. P* C. io8. h fd. 147.

O 3 like
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like circumflrances carry a ftrong, but not conclufive, pre-

fumption that her teftimony is falfe or feigned.

Moreover, if the rape be charged to be committed on

an infant under twelve years of age, flie may ftill be a com-

petent witnefs, if {he hath fenfe and underftanding to know
the nature and obligations of an oath ; and, even if (he hath

not, it is thought by fir Matthew Hale ' that fhe ought to be

heard without oath, to give the court information ; though

that alone will not be fufficient to convidl the offender. And
he is of this opinion, firft, becaufe the nature of the offence

being fecret, there may be no other poflible proof of the aftual

fa6t J
though afterwards there may be concurrent circum-

flances to corroborate it, proved by other witneffes : and,

fecondly, becaufe the law allows what the child told her

mother, or other relations, to be given in evidence, fmce the

nature of the cafe admits frequently of no better proof; and

there is much more reafon for the court to hear the narration

of the child herfelf, than to receive it at fccond hand from

thofe who fwear they heard her fay fo. And indeed it feems

now to be fettled, that in thefe cafes infants of any age are

to be heard ; and, if they have any idea of an oath, to be

alfo fworn : it being found by experience that infants of very

tender years often give the cleareft and trueft teftimony. But

in any of thefe cafes, whether the child be fworn or not, it

is to be wifhed, in order to render her evidence credible, that

there fliould be fome concurrent teftimony, of time, place

and circumftances, in order to make out the fa(5t; and

that the convi6lion fliould not be grounded fingly on the un-

fupported accufation of an infant under years of difcretion.

There may be therefore, in many cafes of this nature, wit-

nefles who are competent, that is, who may be admitted to be

heard ; and yet, after being heard, may prove not to be cre-

dible, or fuch as the jury is bound to believe. For one ex-

cellence of the trial by jury is, that the jury are triors of the

credit of the witneffes, as well as of the truth of the fa6l.

» 1 Hal. P. C, 634,
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« It is true, fays this learned judge j, that rape is a moft
** deteftable crime, and therefore ought feverely and impar-
'* tially to be punifhed with death ; but it muft be remem-
** bered, that it is an accufation eafy to be made, hard to be
'* proved, but harder to be defended by the party accufed,

'* though innocent." He then relates two very extraordinary

cafes of malicious profecution for this crime, that had hap-

pened within his own obfervation j and concludes thus :
" I

'* mention thefe inftances, that we may be the more cautious

** upon trials of offences of this nature, wherein the court

** and jury may with fo much eafe be impofed upon, without
*' great care and vigilance ; the heinoufnefs of the offence

*' many times tranfporting the judge and jury with fo much
*' indignation, that ihey are overhaflily carried to the con-

** virion of the perfon accufed thereof, by the confident tef-

** timony of fomctimes falfe and malicious witnefles,"

IV. What has been here obferved, efpecially with re-

gard to the manner of proof, which ought to be the more

clear in proportion as the crime is the more deteftable, may
be applied to another offence, of a ftill deeper malignity; the

infamous crime againji nature, committed either with man or

beaft. A crime, which ought to be ftridtly and impartially

proved, and then as ftriiStly and impartially punifhed. But

it is an offence of fo dark a nature, fo eafily charged, and

the negative fo difficult to be proved, that the accufation

fliould be clearly made out : for, if falfe, it deferves a pu-

nifhment inferior only to that of the crime itfelf.

I wi LL not aft fo difagreeable a part, to my readers as well

as myfelf, as to dwell any longer upon a fubjeft, the very

mention of which is a difgrace to human nature. It will be

more eligible to imitate in this refpe£l the delicacy of our

Englifli law, which treats it, in it's very indidments, as a

crime not fit to be named ;
*' peccatum illud horribiUy inter

" chrijiianos non nominandum^" A taciturnity obferved like-

j I Ha], P. 635. commit the fin " that was not to be

k See m Rot. Pari. 50 Edw. III. ». named". (la Rep. 37.)

58, a complaint, that a L^robard did v

O 4 wife
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wife by the edift of Conftantius and Conftans ' ; ** uiifcelus

•* e/i id, quod non froficitjcire^ jubemus infurgere leges, armari

^^ jura gladio ultore, ut exquijitis poenis fubdantur infames, qui
*' funty wl qui futuri futtt^ rei" Which leads me to add a

word concerning it's punifhment.

This the voice of nature and of reafon, and the exprefs

law of God ", determine to be capital. Of which we have

a fignal inftance, long before the Jewifh difpenfation, by the

deftrucStion of two cities by fire from heaven : fo that this is

an univerfal, not merely a provincial, precept. And our an-

tient law in fome degree imitated this punifhment, by com-

manding fuch mifcreants to be burnt to death " j though

Fleta" fays they fhnuld be buried alive : either of which pu-

nifhments was indifferently ufed for this crime among the

antient Goths p. But now the general punifhment of all fe-

lonies is the fame, namely, by hanging : and this offence

(being in the times of popery only fubje6t to ecclefiaflical

cenfures) was made felony without benefit of clergy by fta-

tute 25 Hen. VIII. c. 6. revived and confirmed by 5 Eliz.

c. 17. And the rule of law herein is, that, if both are ar-

rived at years of difcretion, agentts et confentientes pari poena

ple£iantur «.

These are all the felonious offences, more immediately

againfl the perfonal fecurity of the fubje£l:. The inferior offen-

ces, or mifdemefnors, that fall under this head, are ajjaults,

batteries, wounding, falfe imprifonment, arwl kidnapping.

V, VI, VII. With regard to the nature of the three flrfl

of thefe offences in general, I have nothing farther to add to

what has already been obferved in the preceding book of thefe

commentaries''; when we confidered them as private wrongs,

or civil injuries, for which a fatisfadlion or remedy is given

to the party aggrieved. But, taken in a public light, as a

I Cad. 9. 9, 31. p Sriemh. dejure Gab, I. 3. <•, a.

n* Levit. XX. 13. 15. q 3 Inft. 59,
n Erjt. c. 9. r See Vol. III. rag. 120.

«/. I.r.37.

breac^
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breach of the king's peace, an affront to his government, and

a damage done to his fubje£ls, they are alfo indi£table and

punifhable with fine and imprifonment ; or with other igno-

minious corporal penalties, where they are committed with

any very atrocious defign '. As in cafe of an affault with an

intent to murder, or with an intent to commit either of the

crimes laft fpoken of; for which intentional affaults, in the;

two laft cafes, indictments are much more ufual, than for

the abfolute perpetration of the fa£ts themfelves, on account

of the difficulty of proof: and herein, befides heavy fine and

imprifonment, it is ufual to award judgment of the pillory.

There is alfo orve fpecies of battery, more atrocious and

penal than the reft, which is the beating of a clerk in orders,

or clergyman ; on account of the refpedl and reverence due

to his facred charadler, as the minifter and embaffador of peace.

Accordingly it is enadted by the ftatute called articuli cleri,

9 Edw. II. c. 3. that if any perfon lay violent hands upon a

clerk, the amends for the peace broken fhall be before the

king ; that is by indidment in the king's courts : and the af-

failant may alfo be fued before the biftiop, that excommuni-

cation or bodily penance may be impofed : which if the of-

fender will redeem by money, to be given to the bifliop, or

the party grieved, it may be fued for before the biftiop

;

whereas otherwife to fue in any fpiritual court, for civil da-

mages for the battery, falls within the danger oi praemunire^.

But fuits are, and always were, allowable in the fpiritual

court, for money agreed to be given as a commutation for

penance ". So that upon the v/hole it appears, that a perfon

guilty of fuch brutal behaviour to a clergyman, is fubje<5t to

three kinds of profecution, all of which nuy be purfued for

one and the fame offence : an indidlment, for the breach of

the king's peace by fuch affault and battery ; a civil aflion,

for the fpecial damage fuftained by the party injured ; and a

fuit in the ecclefiaftical court, firft, pro correilione et falute

animae by enjoining penance, and then again for fuch fum of

money as ftiall be agreed on for taking offth^ penance enjoin-

s I Hawk. P. C. 65. ' u Arttc. Clcr.. 9 Ed-w. II. c. 4. F. N. B.

» X Inft. 492, 620, 53.

ed:
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cd : it being ufual in thofe courts to exchange their fpiritual

cenfures for a round compenfation in money *
j perhaps be-

caufe poverty is generally cfteemed by the moralifts the beft

medicine projalute animae,

VIII. The two remaining crimes and oiFences, againft

the perfons of his majefty's fubjeds, are infringements of their

natural liberty : concerning the firft of which,^^ imprifon-

ment, it's nature and incidents, I muft content myfelf with

referring the ftudent to what was obferved in the preceding

volume ^, when we confidered it as a mere civil injury. But,

befides the private fatisfadlion given to the individual by ac-

tion, the law alfo demands public vengeance for the breach

of the king's peace, for the lofs which the ftate fuftains by

the confinement of one of it's members, and for the infringe-

ment of the good order of fociety. We have before feen %
that the moft atrocious degree of this offence, that of fend-

ing any fubjed: of this realm a prifoner into parts beyond the

feas, whereby he is deprived of the friendly affiftance of the

laws to redeem him from fuch his captivity, is punifhed with

the pains of praemunire^ and incapacity to hold any office,

without any poffibility of pardon "f. And we may alfo add,

that by ftatute 43 Eliz. c. 13. to carry any one by force out of

the four northern counties, or imprifon him within the fame,

in order to ranfom him or make fpoil of his perfon or goods,

is felony without benefit of clergy in the principals and all

acceffories before the fadl. Inferior degrees of the fameofFence,

of falfe imprifonment, are alfo punifhable by indi<Slment

(like aflaults and batteries) and the delinquent may be fined

and imprifoned ''. And indeed " there can be no doubt, but

that all kinds ofCrimes of a public nature, all difturbances of

the peace, all oppreflions, and other mifdemefnors whatfo-

cver, of a notorioufly evil example, may be indided at the

fuit of the king.

V 2 Roll. Rep. 384. y Stat. 31 Car. II. c. 2.

"^ See Vol. HI. pag. 127, * Weft. Symbol, part. 2. pag. 9*.

« See pag. n6, a i Hawk. P. C. 210.

IX. The
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TX. The other remaining offence, that of kidnappings

being the forcible abduclion or ftealing away of man, wo-
man, or child, from their own country, and fending them into

another, was capital by the Jewifh law. *' He that ftealeth

" a man, and felleth him, or if he be found in his hand, he
** Ihall furely be put to death ^" So likewife in the civil law,

the offence of fpiriting away and ftealing men and children ;

which was called plagium, and the offenders plagiarii, was

punifhed with death '^. This is unqueftionably a very heinous

crime, as it robs the king of his fubje<3s, banifhes a man
from his country, and may in it's confequences be produc-

tive of the moft cruel and difagreeahle hardfhips ; and there-

fore the common law of England has puniftied it with fine,

imprifonment, and pillory ''. And alfo the ftatute 11 & 12

W. III. c. 7. though principally intended againft pirates, has

a claufe that extends to prevent the leaving of fuch perfons

abroad, as are thus kidnapped or fpirited away ; by enabling,

that if any captain of a merchant vefTel fhall (during his be-

ing abroad) force any perfon on fhore, or wilfully leave him

behind, or refufe to bring home all fuch men as he carried

out, if able and defirous to return, he fhall fuffer three

months imprifonment. And thus much for offences that

more immediately affedt the perfons of individuals.

fc Exod. xxi. 16, d Raym. 474, 2 Show. 22 r. Skin. 47.

« Ff. 48. 15. 1, Comb. 10.
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Chapter the sixteenth.

Of offences against the HABI-

TATIONS OF INDIVIDUALS.

TH E only two ofFences, that more immediately afFedt

the habitations of individuals or private fubje^s, are

thofe of arfon and burglary^

' I. Arson, ab ardendo, is the malicious and vs^ilful burn-

ing of the houfe or outhoufe of another man. This is an

offence of very great malignity, and much more pernicious to

the public than fimple theft : becaufe, firft, it is an offence

againft that right, of habitation, which is acquired by the

law of nature as well as by the laws of fociety ; next, be-

caufe of the terror and confufion that neceffarily attends it

;

and, laftly, becaufe in fimple theft the thing flolen only

changes it's mafter, but ftill remains in ejfe for the benefit of

the public, whereas by burning the very fubftance is abfo-

lutely deftroyed. It is alfo frequently more deftruftive than

murder itfelf, of which too it is often the caufe : fmce mur-

der, atrocious as it is, feldoni extends beyond the felonious

a6t defigned ; whereas fire too frequently involves in the com-

mon calamity perfons unknown to the incendiary, and not

intended to be hurt by him, and friends as well as enemies.

For which reafon the civil law ' punifhes with death fuch as

malicioufly fet fire to houfes in towns, and contiguous to

Others ; but is more merciful to fuch as only fire a cottage,

tr houfe, ftanding by itfelf.

a Ff. 48. 19. aS. §- IS.
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Our Englifli law alfo diftinguifhes with much accuracy

upon this crime. And therefore we will inquire, firft, what

is fuch a houfe as may be the fubjeft of this offence ; next,

wherein the offence itfelf confifts, or what amounts to a

burning of fuch houfe ; and, laftly, how the offence is pu-

nifhed.

I. Not only the bare dwelling houfe, but all outhaufes.

that are parcel thereof, though not contiguous thereto, nor

under the fame roof, as barns and flables, may be the fubjedt

of arfon ''. And this by the common law : which alfo ac-

counted it felony to burn a fmgle barn in the field, if filled

with hay or corn, though not parcel of the dwelling houfe*.

The burning of a ftack of corn was antiently likewife ac-

counted arfon ^. And indeed all the niceties and diflindlions

which we meet with in our books, concerning what ftiall,

or (hall not, amount to arfon, feem now to be taken away

by a variety of flatutes ; which will be mentioned in the

next chapter, and have made the punifhment of wilful burn-

ing equally extenfive as the mifchief. The offence of arfon

(ftridtly fo called) may be committed by wilfully fetting fire

to one's own houfe, provided one's neighbour's houfe is

thereby alfo burnt ; but if no mifchief is done but to one's

own, it does not amount to felony, though the fire was

kindled with intent to burn another's *. For by the common
law no intention to commit a felony amounts to the fame

crime ; though it does, in fomc cafes, by particular flatutes.

However fuch wilful firing one's own houfe, in a town, is a

high mifdcmefnor, and punifhable by fine, imprifonment,

pillory, and perpetual fiireties for the good behaviour ^. And
if a landlord or revcrfioner fets fire to his own houfe, of

which another is in pofleiHon under a leafe from himfelf or

from thofe whofe eflate he hath, it fhall be accounted arfon

;

for, during the leafe, the houfe is the property of the

tenant e.

fc I Hal. p. C. 567. f I Hal. P. C. 568. i Hawk. P. C.
c 3 Inft. 69. iq6.

* I Hawk. P. C. 105. S Foft. Ifj,
• Oro.Car. 377. ijon^ 351,

2. As
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2. As to what fhall be faid a burning, (o as to amount to

arfon : a bare intent, or attempt to do it, by adlually fetting

fire to an houfe, unlefs it abfolutely burnsy does not fall within

the defcription of incendit et combujjit j which were words

neceflary, in the days of law-latin, to all indidments of this

fort. But the burning and confuming of any part is fuificient

;

though the fire be afterwards extinguiflied ''. Alfo it muft

be a malicious burning ; otherwife it is only a trefpafs : and

therefore no negligence or mifchance amounts to it. For

which reafon, though an unqualified perfon, by Ihooting

with a gun, happens to fet fire to the thatch of a houfe, this

fir Matthew Hale determines not to be felony, contrary to •

the opinion of former writers ^ But by ftatute 6 Ann. c. 31.

any fervant, negligently fetting fire to a houfe or outhoufes,

fliall forfeit 100/, or be fent to the houfe of correiSlion for

eighteen months : in the fame manner as the Roman law di-

redled " eos, qui negligenter ignes apudfe habuerint,fuftibus vel

« Jiagellis caedi •'."

3. The punijhment of arfon was death by our antient Sax-

on laws '. And, in the reign of Edward the firft, this fen-

tence was executed by a kind of lex talionis j for the incendia-

ries were burnt to death " : as they were alfo by the Gothic

conftitutions ". The ftatute 8 Hen. VI. c. 6. made the wil-

ful burning of^ houfes, under fome fpecial circumftances

therein mentioned, amount to the crime of high treafon.

But it was again reduced to felony by the general afts of Ed-

ward VI and queen Mary ; and now the punifhment of all

capital felonies is uniform, namely, by fufpenfion. The of-

fence of arfon was denied the benefit of clergy by ftatute

21 Hen. VIII. c. i. but that ftatute was repealed by i Edw.

VI. c. 12. and arfon was afterwards held to be oufted of

clergy, with refpe6l to the principal offender, only by infe-

rence and deduction from the ftatute 4 & 5 P. & M. c. 4.

^ t Hawk. P. C. 106. ' LL, Inae, c. 7.

i I Hal. P. C. 569. ^ « Britt, c. 9.

^ Ff. I. i^.^. n Stierah. dejureCotb, l,.^. c. $.

which
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which exprefsly denied it to the acceflbry before the fad "
;

though now it is exprefsly denied to the principal in all cafes

within the ftatute 9 Geo. I. c. 22.

II. Burglary, or nofturnal houfebreaking, burgi latro-

ciniunjy which by our antient law was called hamefecken^ as it

is in Scotland to this day, has always been looked upon as a

very heinous offence : not only becaufe of the abundant terror

that it naturally carries with it, but alfo as it is a forcible in-

vafion and difturbance of that right of habitation, which

every individual might acquire even in a ftate of nature ; an

invafion, which in fuch a ftate, would be fure to be punifh-

ed with death, unlefs the affailant were the ftronger. But in

civil fociety, the laws alfo come in to the affiftance of the

weaker party : and, belides that they leave him this natural

right of killing the aggreflbr, if he can, (as was (hewn in a

former chapter P) they alfo prote£l and avenge him, in cafe

the might of the affailant is too powerful. And the law of

England has fo particular and tender a regard to the immu-
nity of a man's houfe, that it ftiles it his caftle, and will

never fuffer it to be violated with impunity : agreeing herein

with the fentiments of antient Rome, as expreffed in the

words of TuUy 1 j
'* quid enim fanSfius, quid omni religione

" munitius, quam domus uniufcujufque civium?" For this reafon

no outward doors can in general be broken open to execute

any civil procefs; though, in criminal caufes, the public

fafety fuperfedes the private. Hence alfo in part arifcs the

animadverfion of the law upon eaves-droppers, nufancers^

and incendiaries : and to this principle it muft be afligned,

that a man may affemble people together lawfully (at leaft if

they do not exceed eleven) without danger of raifing a riot,

rout, or unlawful affembly, in order to proteft and defend

his houfe ; which he is not permitted to do in any other

cafe '.

• • II Rep. 35. a Hal, P. C, 346. <i fro demc, 41.

347. Fofter. 336. rjHal. P. 547,

P See pag. 180.

The
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The defimtion of a burglar, as given us by fir Edward
Coke % is, " he that by night breaketh and entereth into a
*' manfion-houfe, with intent to commit a felony." In this

definition there are four things to be confidered j the ti?ne,

the phicfy the manner^ and the intent.

1. The time maft be by night, and not by day j for in

the day time there is no burglary. We have feen *, in the

cafe of juftifiable homicide, how much more heinous all laws

made an attack by night, rather than by day j allowing the

party attacked by night to kill the aflailant with impunity.

As to what is reckoned night, and what day, for this pur-

pofe : antiently the day was accounted to begin only at fun-

rifirig, and to end immediately upon funfct j but the better

opinion feems to be, that if there be daylight or crepufculum

enough, begun or left, to difcern a man's face withal, it is

no burglary ". But this dees not extend to moonlight j for

then many midnight burglaries would go unpunifhed : and

befides, the malignity of the offence does not fo properry arife

from it's being done in the dark, as at the dead of night
j

when all the creation, except beafts of prey, are at reft

;

when fleep has difarmed the owner, and rendered his caille

defencelefs.

2. As to the place. It rauft be, according to fir Edward

Coke's definition, in a man/ton houfe ; and therefore to ac-

count for the reafon why breaking open a church is burglary,

as it undoubtedly is, he quaintly obferves that it is domus

manfionalis Da *'. But it does not feem abfolutely neccflary,

that it ftiould in all cafes be a manfion-houfe ; for it may

alfo be committed bv breakinfj the gates or walls of a town iu

the night *
; though that perfiaps fir Edward Coke would

have called the manfion-houfe of the garrifon or corporation.

Spelman defines burglary to be, " no£iurna diruptio alicujus

* 3 Inft. 63.
'^

3 Inft. 64.

t Seepag. 180, 181. ^ Srelm, Gio/^. t. Burglary, 1 Hawk,

» 3 Inft. 63. I Hal.P.C. 350. P.C, 103,

iHuwk. P,C. loi,

b4ibttM'
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'^ habitaculiy vel eccleftae, etiam murorum portafunrve hurgi, act

^^feloniam perpetrandam" And therefore we may fafely con*

elude, that the requifite of it's being domus manftonalis is

only in the burglary of a private houfe : which is the moft

frequent, and in which it is indifpenfably neceflarj' to form

it's guilt, that it muft be in a manfion or dwelling houfe.

For no diftant barn, warehoufe, or the like, are under the

fame privileges, nor looked upon as a man's caftle of defence :

Ijdr is a breaking open of houfes wherein no man refides^

and which therefore for the time being are not manfion-

houfes, attended with the fame circumftances of midnight

terror. A houfe however, wherein a man fometimes refides,

and which the owner hath only left for a fhort feafon, ammo
revertendi, is the objed: of burglary j though no one be in it,

at the time of the fad committed ^. And if the barn, liable,

or warehoufe, be parcel of the manfion-houfe, though not

under the fame roof or contiguous, a burglary may be com-
mitted therein j for the capital houfe proteds and privileges

all it's branches and appurtenants, if within the curtilage

or homeftall ^. A chamber in a college or an inn of court,^

where each inhabitant hath a diftinft property, is, to all other

purpofes as well as this, the manfion-houfe of the owner *. So

aifo is a room or lodging, in any private houfe, the man-
fion for the time being of the lodger ; if the owner doth not

himfelf dwell in the houfe, or if he and the lodger enter by

different outward doors. But, if the owner himfelf lies ia

the houfe, and hath but one outward door at which he and

his lodgers enter, fuch lodgers feem only to be inmates, and

all their apartments to be parcel of the one dwelling-houfe

of the owner"'. Thus too the houfe of a corporation, inha-

bited in feparate apartments by the officers of the body cor-

porate, is the manfion-houfe of the corporation, and not o£

the refpe£tive officers =.' But if I hire a fhop, parcel of ano-

ther man's houfe, and work or trade in it, but never lie

there j it is no dwelling-houfe, nor can burglary be com-

r I Hal. p. C. 566. Foft,77. « I Hal. P. C. ^56.

a 1 Hal. P. C. 558. I Hawk. P. C. * Kel. 84. i Hal. P. C. 556.

104. "^ Fofter, 38, 39.

Vol. IV. P mitted
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mittcd therein : for by the leafe it is fevered from the reft of

the houfe, and therefore is not the dwelling-houfe of him

who occupies the other part j neither can I be faid to dwell

therein, when I never lie there **. Neither can burglary be

committed in a tent or booth erefted in a market or fair ;

though the owner may lodge therein * : for the law regards

thus highly nothing but permanent edifices j a houfe, or

church, the wall or gate of a town ; and it is the folly of

the owner to lodge in fo fragile a tenement : but his lodging

there no more makes it burglary to break it open, than it

would be to uncover a tilted waggon in the fame circum-

ilances.

3. As to the manner of committing burglary : there muft

be both a breaking and an entry to complete it. But they

need not be both done at once : for, if a hole be broken one

night, and the fame breakers enter the next night through

the fame, they are burglars *'. There muft bean aftual break-

ing ; not a mere legal claufum fregity (by leaping over invifi-

ble ideal boundaries, which may conftitute a civil trefpafs)

but a fubftantial and forcible irruption. As atleaft by break-

ing, or taking out the glafs of, or otherwife opening, a win-

dow ; picking a lock, or opening it with a key j nay, by

lifting up the latch of a door, or unloofing any other faften-

ing which the owner has provided. But if a perfon leaves his

doors or windows open, it is his own folly and negligence;

and if a man enters therein, it is no burglary: yet, if he

afterwards unlocks an inner or chamber door, it is fo s. But
to come down a chimney is held a burglarious entry; for

that is as much clofed, as the nature of things will permit *.

So alfo to knock at a door, and upon opening it to rufli in,

with a felonious intent j or, under pretence of taking lodg-

ings, to fall upon the landlord and rob him ; or to procure a
conftable to gain admittance, in order to fearch for traitors,

and then to bind the conftable and rob the houfe \ all thefo

* 1 Hal.P.C. 558. s HiJ-ssi-
e I Hawk. P. C. 104. »> I Hawk, P, C, loa, i Hal. P.O.
f I Hal, P. C. 551, 55*.

entries
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entries have been adjudged burglarious, though there was

noadtual breaking: for the law will not fufFer itfelf to be

trifled with by fuch evafions, efpecially under the cloke of

legal procefs *. And fo, if a fervant opens and enters his

inafter*s chamber door with a felonious defign; or if any.

other perfon lodging in the fame houfe, or in a public inn,

opens and enters another's door, with fuch evil intent j it is

burglary. Nay, if the fervant confpires with a robber, and

lets him into the houfe by night, this is burglary in both ^ :

for the fervant is doing an unlawful adl, and the opportunity-

afforded him, of doing it with greater eafe, rather aggravates

than extenuates the guilt. As for the entry, any the leaft

degree of it, with any part of the body, or with an inflru-

ment held in the hand, is fufficient : as, to ftep over the

threfhold, to put a hand or a hook in at a window to draw

out goods, or a piftol to demand one's money, are all of them

burglarious entries '. The entry may be before the breaking,

as well as after : for by ftatute 12 Ann. c. 7. if a perfon enters

into the dwelling-houfe of another, without breaking in,

either by day or by night, with intent to commit felony , or,

being in fuch houfe, fhall commit any felony ; and fhall in

the night break out of the fame, this is declared to be bur-

glary ; there having before been different opinions concern-

ing it : lord Bacon *" holding the affirmative, and fir Mat-

thew Hale " the negative. But it is univerfally agreed, that

there muft be both a breaking, either in fa<St or by implica-

tion, and alfo an entry, in order to complete the burglary.

4. As to the intent ; it is clear, that fuch breaking and

entry muft be with a felonious intent, oiherwife it is only a

trefpafs. And it is the fanie, whether fuch intention be

aftually carried into execution, or only demonftrated by fome

attempt or overt a£l:, of which the jury is to judge. And
therefore fuch a breach and entry of a houfe as has been be-

» 1 Hawk. p. C. 102. ' I Hal. P. C. 555. i Hawk. P. C.

k Stra. 881. I Hal. P. C. 553. 103. Fort. 108.

1 Hawk. P. C, 103. '" Elem. 65.

n I Hal, P.C. 554.

P 2 fore
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fore defcribed, by night, with intent to commit a robbery,

a murder, a rape, or any other felony, is burglary ; whether

the thing be actually perpetrated or not. Nor does it make

any difference, whether the offence were felony at common
law, or only created fo by ftatutc ; fmce that flatute, which

makes an offence felony, gives it incidentally all the proper-

ties of a felony at common law ".

Thus much for the nature of burglary ; which is, as ha*

been faid, a felony at common law, but within the benefit

of clergy. The flatutes however of i Edw. VI. c, 12. and

18 Eliz. c. 7. take away clergy from the principals, and that

of 3 & 4W. & M. c. 9. from all abettors and acceffories be-

fore the fa6i p. And, in like manner, the laws of Athens,

which punifhed no fimple theft with death, made burglary a

capital crime %

o 1 Hawk. P, C. 105. 13 Geo, III. c. 38. declared to be fin^

P Burglary in any houfe belonging to felony, and puniflied with tranfportatioa

the pbte-glafs company, with intent to for feven years.

lUal the flock or utenfils^ is by flatute 4 Pott. Antiqu. b. i. c. 26.
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Chapter the seventeenth.

Of offences against PRIVATE
PROPERTY.

TH E next, and laft, fpecies of offences againft private

fubjedls, are fuch as more immediately aiFeft their

property. Of which there are two, which are attended with

a breach of the peace ; larciny^ and malicious mifchief: and

one, that is equally injurious to the rights of property, but

attended with no a£t of violence ; which is the crime oifoT'

gery. Of thefe three in their order.
,

I. Larciny, or theft^ by contradion for latrociny, latro"

cinium, is diftinguiflied by the law into two forts j the one

C2\\tA fimple larciny, or plain theft unaccompanied with any

other atrocious circumftancej and mixed ox compound Izxciny^

which alfo includes in it the aggravation of a taking from

one's houfe or perfon.

And, firft, oiftmple larciny : which, when it is the fteal-

ing of goods above the value of twelvepence, is called ^r^«<^

larciny J when of goods to that value, or under, is petit lar-

ciny : offences, which are confiderably diftinguiflied in their

punifliment, but not othcrwife. I fliall therefore firft con-

iider the nature of fimple larciny in general ; and then ftiall

obferve the different degrees of punifliment inflitSed on it's

two feveral branches.

Simple larciny then is " the felonious taking, and car-

*' rying away, of the perfonal goods of another." This of-

fence certainly commenced then, whenever it was, that the

bounds of property, or laws of meum and fuum^ were efta-

P 3 bliflied.
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bliflied. How far fuch an offence can exift in a ftate of

nature, where all things are held to be common, is a queftion

that may be folved with very little difficulty. The difturb-

ance of any individual, in the occupation of what he has

feifed to his prefent ufe, feems to be the only offence of this

kind incident to fuch a ftate. But, unqueflionably, in fo-

cial communities, when property is eflablifhed, the neceffity

whereof we have formerly feen *, any violation of that pro-

perty is fubjedl to be punifhed by the laws of fociety: though

how far that punifhmcnt fhould extend, is matter of confi-

derable doubt. At prefent we will examine the nature of

theft, or larciny, as laid down in the foregoing definition.

I. It mufl be a taking. This implies the confent of the

owner to be wanting. Therefore no delivery of the goods

from the owner to the offender, upon trufl, can ground a

larciny. As if A lends B a horfe, and he rides away with

him ; or, if I fend goods by a carrier, and he carries them

away ; thefe are no larcinies ^. But if the carrier opens a

bale or pack of goods, or pierces a veffel of wine, and takes

away part thereof, or if he carries it to the place appointed,

•and afterwards takes away the whole, thefe are larcinies •=

:

for here the animusfurandi is manifeft ; fince in the firfl cafe

he had otherwife no inducement to open the goods, and in

the fecond the trufl was determined, the delivery having

taken it's effefl. But bare non-delivery Ihall not of courfe

be intended to arife from a felonious defign j fmce that may
happen from a variety of other accidents. Neither by the

common law was it larciny in any fervant to run away with

the goods committed to him to keep, but only a breach of

civil trufl-. But by flatute 33 Hen. VI. c. i. the fervants

of perfons deceafed, accufed of embezzling their mafler's

goods, may by writ out of chancery (iffued by the advice of

the chiefjuflices and chief baron, or any two of them) and

proclamation made thereupon, be fummoned to appear per-

fonally in the court of king's bench, to anfwer their mafler's

a See Vol. II. pag. 8. i^c. c 3 Inft, 107.

h I Hal. P. C. 504.

executors
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executors in any civil fuit for fuch goods ; and fliall, on de-

fault of appearance, be attainted of felony. And by ftatute

21 Hen. VIII. c. 7. if any fervant embezzles his matter's

goods to the value of forty (hillings, it is made felony j ex-

cept in apprentices, and fervants under eighteen years old.

But if he had not the poflefHon, but only the care and over-

light of the goods, as the butler of plate, the fhepherd of

iheep, and the like, the embezzling of them is felony at

common law ••. So if a gueft robs his inn or tavern of a

piece of plate, it is larciny ; for he hath not the pofieffion

delivered to him, but merely the ufe ", and fo it is declared

to be by ftatute 3 & 4 W. & M. c. 9. if a lodger runs away

with the goods from his ready furnifhed lodgings. Under

fome circumftances alfo a man may be guilty of felony in

taking his own goods : as if he fteals them from a pawnbro-

ker, or any one to whom he hath delivered and entrufted

them, with intent to charge fuch bailee with the value ; or

if he robs his own meflenger on the road, with intent to

charge the hundred with the lofs according to the ftatute of

Winchefter ^

2. There muft not only be a taking, but a carrying away :

cepit et afporiavit was the old law-latin. A bare removal

from the place in which he found the goods, though the

thief does not quite make off" with them, is a fufficient afpor-

tation, or carrying away. As if a man be leading another's

horfe out of a clofe, and be apprehended- in the fadl ; or if

a gueft, ftealing goods out of an inn, has removed them from

his chamber down ftairs ; thefe have been adjudged fufEcient

carryings away, to conftitute a larciny s. Or if a thief, in-

tending to fteal plate, takes it out of a cheft in which it was,

and lays it down upon the floor, but is furprized before he

can make his efcape with it ; this is larciny "*.

3. This taking, and carrying away, muft alfo hefeloni-

6US ; that is, done ammo furandi : or, as the civil law ex-

preffes it, lucri caufa ^ This requifite, befides excufing thofe

<i I Hal. P.C. 506. K 3 Inft. io8, 109.

• I Hawk. P.C. go. h I Hawk. P. C. 93.
i Fofler. iz3j tz^. Inft, 4. i, i.

JP 4 wh<|
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who labour under incapacities of mind or will, (of whom
we fpoke fufficiently at the entrance of this book '') indemni-

fies alfo mere trefpaflers, and other petty offenders. As if

a fervant takes his matter's horfe, without his knowlege,

and brings him home again : if a neighbour takes another's

plough, that is left in the field, and ufes it upon his own

land, and then returns it : if, under colour of arrear of rent,

where none is due, I diftreia another's cattel, or feife them :

all thefe are mifdemefnors and trefpaffes, but no felonies K

The ordinary difcovery of a felonious intent is where the party

doth it clandeftinely ; or, being charged with the fadl, de-

nies it. But this is by no means the only criterion of crimi-

nality : for in cafes that may amount to larciny the variety of

circumftances is fo great, and the complications thereof fo

mingled, that it is impoflible to recount all thofe, which may

evidence a felonious intent, or antmum furandi : wherefore

they muft be left to the due and attentive confideration of the

court and jury,

4, This felonious taking and carrying away muft be of

the perfonalgoods of another : for if they are things realy or fa-

vour of the realty, larciny at the common law cahnot be com-

mitted of them. Lands, tenements, and hereditaments (either

corporeal or incorporeal) cannot in their nature be taken and

carried away. And of things likewife that adhere to the

freehold, as corn, grafs, trees, and the like, or lead upon a

houfe, no larciny could be committed by the rules of the

common law; but the feverance of them was, and in many

things is ftill, merely a trefpafs : which depended on a fub-

tilty in the legal notions of our anceftors. Thefe things

were parcel of the real eftate j and therefore, while they con-

tinued fo, could not by any poflibility be the fubjeil: of theft,

being abfolutely fixed and immoveable". And if they were

fevered by violence, fo as to be changed into moveables ; and

at the fame time, by one and the fame continued a£l, carried

off by the perfon who fevered themj they could never be faid

to be tdktnfrom the proprietory in this their newly acquired

k See pag. ^o, » SeeVol, II< pag. i5,

\ I Hal. P. C. 500,

flate.
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ftate of mobility (which is eflential to the nature of larciny)

being never, as fuch, in the adual or conftrudlive poffeiEoa

of any one, but of him who committed the trefpafs. He
could not in ftridnefs be faid to have taken what at that time

were the perfonal goods of another, fince the very ait of tak-

ing was what turned them into perfonal goods. But if the

thief fevers them at one time, whereby the trefpafs is com-
pleted, and they are converted into perfonal chattels, in the

conftru6tive pofleffion of him on whofe foil they are left or

laid ; and comes again at another time, when they are fo

turned into perfonalty, and takes them away j it is larciny

:

and fo it is, if the owner, or any one elfe, has fevered them •
And now, by the ftatute 4 Geo. II. c. 32. to fteal, or rip,

cut, or break, with intent to ileal, any lead, or iron bar, rail,

gate, or palifado, fixed to a dwelling-houfe or odthoufe, or

in any court or garden thereunto belonging, or to any other

building, is made felony, liable to tranfportation for feven

years : and to fteal, damage, or deftroy underwood or hedges,

and the like, to rob orchards or gardens of fruit growing

therein, to fteal or otherwife deftroy any turnips, potatoes,

cabbages, parfnips, peafe, or carrots, or the roots of madder

when growing, are <* puniftiable criminally, by whipping,

fmall fines, imprifonment, and fatisfadlion to the party

wronged, according to the nature of the offence. Moreover,

the ftealing by night of any trees, or of any roots, fhrubs, or

plants to the value of 5;, is by ftatute 6 Geo. III. c. 36.

made felony in the principals, aiders, and abettors, and in the

purchafers thereof knowing the fame to be ftolen : and by

ftatutes 6 Geo. III. c. 48. and 13 Geo. III. c. 33. the fteal-

ing of any timber trees therein fpecified p, and of any root,

fhrub, or plant, by day, or night, is liable to pecuniary pe-

nalties for the two firft offences, and for the third is confti-

tuted a felony liable to tranfportation for feven years. Steal-

ing ore out of mines is alfo no larciny, upon the fame prin-

ciple of adherence to the freehold j with an exception only

n 3 Inft, 109; I Hal. P. C. 510. P Oak, beech, chefnut, walnut, a/Ii,

• Stat. 43 Eliz. 'c. 7. 15 Car. II. elm, cedar, fir, afp, lime, fycamore,

c. 2. 3 1 Geo. II. c. 35. 6 Geo, III. c. 48. birch, poplar, aider, iarcb, maple, and

9 Geo. Ill, c. 41, 13 Geo. Ill c, 32. hornbeam,

to
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to mines of black lead, the ftealing of ore out of which, or

entering the fame with intent to fteal, is felony, punifhablc

with imprifonment and whipping, or tranfportation not ex-

ceeding feven years ; and cfcape from fuch imprifonment, or

return from fuch tranfportation, is felony without benefit of

clergy ; by ftatute 25 Geo. II. c. 10. Upon nearly the

fame principle the ftealing of writings relating to a real eftatc

is no felony, but a trefpafs ' : becaufe they concern the land,

or (according to our technical language) ya-y^ar of the realty

j

and are confidered as part of it by the law ; fo that they de-

fcend to the heir together with the land which they concern ".

Bonds, bills, and notes, which concern mere chafes in

anion, were alfo at the common law held not to be fuch goods

whereof larciny might be committed j being of 'no intrinfic

value f, and not importing any property in pejfejjlon of the

perfon from whom they are taken. But by the ftatute 2 Geo.

ll. c. 25. they are now put upon the fame footing, with

refpedl to larcinles, as the money they were meant to fecure.

By ftatute 15 Geo. II. c. 13. officers or fervants of the bank

of England, fecreting or embezzling any note, bill, warrant,

bond, deed, fecurity, money, or effe6ls, intrufted with them

or with the company, are guilty of felony without benefit of

clergy. The fame is enafted by ftatute 24 Geo. II. c. 11,

with refpeft to officers and fervants of the fouth-fea company.

And, by ftatute 7 Geo. III. c. 50. if any officer or fervantof

the poft-office fhall fecrete, embezzle, or deftroy any letter

or pacquet, containing any bank note or other valuable paper

particularly fpecified in the atSt, or fliall fteal the fame out of

any letter or pacquet, he ftiall be guilty of felony without

benefit of clergy. Or, if he fliall deftroy any letter or pac-

quet with which he has received money for the poftage, or

fhall advance the rate of poftage on any letter or pacquet fent

by the poft, and ftiall fecrete the money received by fuch ad-

vancement, he fliall be guilty of fingle felony. Larciny alfo

could not at common law be committed of treafure- trove, or

wreck, till fcifed by the king or him who hath the franchife

;

for till fuch feifure no one hath a determinate property therein.

s I Hal. P.C. 510. Stra. 1137. f 8 Rep. 33,
« Sec Vol. U. fag. 438.

But



Ch. 17. Wronos^ 235
But by ftatute 26 Geo. II. c. ig. plundering or ftealing from,

any fhip in dlftrefs (whether wreck or no wreck) is felony

without benefit of clergy : in like manner as, by the civil >v

law S this inhumanity is punifhed in the lame degree as the

jnoft atrocious theft.

LAR c I N Y alfo cannot be committed of fuch animals, in

which there is no property either abfolute or qualified; as

of beafts that are ferae naturae^ and unreclaimed, fuch as

deer, hares, and conies, in a foreft, chafe, or warren ; fifli,

in an open river or pond j or wild fowls at their natural li-

berty ^ But if they are reclaimed or confined, and may ferve

for food, it is otherwife, even at common law : for of deer fo

inclofed in a park that they may be taken at pleafure, fifh in

a trunk, and pheafants or partridges in a mew, larciny may
be committed ". And now, by ftatute 9 Geo. I. c. 22. to hunt,

wound, Idll, or fteal any deer j to rob a warren ; or to Ileal

fifh from a river or pond ; being in thefe laft cafes armed and

difguifed j to hunt, wound, kill, or fteal any deer, in the

king's forefls or chafes inclofed, or in any other inclofed place

where deer have been ufually keptj or by gift or promife of re-

ward to procure any perfon to join them in fuch unlawful a6l;

all thefe arc felonies without benefit of clergy. And by ftatute
,

13 Car. II. c. 10. to fteal deer in any foreft, though unin-

clofed, is a forfeiture of 20/. for the firft offence, and by

ftatute 10 Geo. II. c. 32. feven years tranfportation for the

fecond offence : which punifhment is alfo inflidled for the

firft offence upon fuch as come to hunt there, armed with

ofFenfive weapons. Alfo by ftatute 5 Geo. III. c. 14. the

penalty of tranfportation for feven years is inflidled on perfons

ftealing or taking fifh in any water within a park, paddock,

garden, orchard, or yard j and on the receivers, aiders, and

abettors : and the like punifhment, or whipping, fine, or im-

prifonment, is provided for the taking or killing of conies^ by

night in open warrens : and a forfeiture of five pounds, to the

owner of the fifhery, is made payable by perfons taking or de-

ftroying (or attempting fo to do) any fifh in any river or other

water within any inclofed ground, being private property,

s Cod. 6. 2. 18. u I Hawk. P.C. 94. i Hal. P.C. 511, *

t I Hal. P. C. 511. Foft. 366. « See Stat, az & 23 Car. II. c. 25.

Stealing
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Stealing hawks, in difobedience to the rules"prefcribed by the

ftatute 37 Edw. III. c. 19. is alfo felony *". It is alfo faid *

that, if fwans be lawfully marked, it is felony to fteal them,

though at large in a public river; and that it is likewife fe-

lony to fteal them, though unmarked, if in any private river

or pond : otherwife it is only a trefpafs. But, of all valuable

domeftic animals, as horfes, and of all animals domltae naturae^

which ferve for food, as fwine, iheep, poultry, and the like,

larciny may be committed j and alfo of the flefli of fuch as

TStferae naturae^ when killed y. As to thofe animals, which

do not ferve for food, and which therefore the law holds to

have no intrinfic value, as dogs of all ferts, and other crea-

tures kept for whim and pleafure, though a man may have a

bafe property therein, and maintain a civil adion for the lofs

of them % yet they are not of fuch eftimation, as that the

crime of ftealing them amounts to larciny *. But by ftatute

10 Geo. III. c. 18. very high pecuniary penalties, or a

long imprifonment in their ftead, may be inflicted by two

juftices of the peace, (with a very peculiar mode of appeal to

the quarter fefEons) on fuch as fteal, or knowingly harbour

a ftolen dog^ or have in their cuftody the Ikin of a dog that

bas been ftolen ''.

Notwithstanding however that no larciny can be com-

mitted, unlefs there be fome property in the thing taken, and

an owner j yet, if the owner be unknown, provided there be

a property, it is larciny to fteal it j and an indictment will

lie, for the goods of a perfon unknown '^. In like manner

as, among the Romans, the lex HoJi'tlU de funis^ provided

that a profecution for theft might be carried on without the

intervention of the owner '*." This is the cafe of ftealing a

Ihrowd out of a grave ; which is the property of thofe, who-

ever they were, that buried the deceafed : but ftealing the

corpfe itfelf, which has no owner, (though a matter of great

indecency) is no felony, unlefs fome of the gravecloths be

w 3 Inft. 98. a 1 Hal. P. C. 512^

» Dalt. Juft. Ci 1 56, *> See the remarks in page 4.

y iHal. P.C. 511. c iHaLP.C. 512.

» SaeVol. II. pag, 393, * Gravin, /, 3. \. 106.

ftolea
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ftolen with it «. Very difFerent from the law of the Franks,

which feems to have refpedled both as equal offences j when

it dire6led that a perfon, who had dug a corpfe out of the

ground in order to ftrip it, fliould be banifhed from fociety,

and no one fufFered to relieve his wants, till the relations of

the deceafed confented to his readmiflion ^

Having thus confidered the general nature of fimple lar-

ciny, I come next to treat of it's punijhment. Theft, by the

Jewifli law, was only punifhed with a pecuniary fine, and

fatisfadion to the party injured s. And in the civil law, till

fome very late conftitutions, we never find the punifliment

capital. The laws of Draco at Athens punifhed it with

death : but his laws were faid to be written in blood ; and

Solon afterwards changed the penalty to a pecuniary mul6l.

And fo the Attic laws in general continued ^
; except that

once, in a time of dearth, it was made capital to break into a

garden, and Ileal figs : but this law, and the informers againft

the offence, grew fo odious, that from them all malicious

informers were ftiled fycophants ; a name, which we have

much perverted from it's original meaning. From thefe ex-

amples, as well as the reafon of the thing, many learned and

fcrapulous men have queftioncd the propriety, if not lawful-

nefs, of inflidling capital punifhment for fimple theft ^ And
certainly the natural punifhment for injuries to property feems

to be the lofs of the offender's own property : which ought

to be univerfally the cafe, were all men's fortunes equal. But

as thofe, who have no property themfelves, are generally the

mofl ready to attack the property of others, it has been

e See Vol. II. pag. 419, 17S°- P'^g' il»)

—

Dcniqut, cum lex

f Montefq. Sp. L. b. 30. ch. 19, M-jptca, quanq-^am inclemens a off/era^

g Exod. c. xxii. tamenpecuniafiirtum, haudtr.Grte,tKulcia-

^ Petit. LL, Attic. I. 7. tit, 5. "uif ; »e fucetnus Deum, in uo-va lege ch'

* Efi enm ad vindicanda furt* mmh tnentiat qua fater imperat filiis, majorem

atrox, nee tamen ad refreenanda fufficiens : induljiffe mbts imjictmjaeviendiliccntlam.

fuipft nequefurtumjlmpkx tarn ingemfa- Haecfunt cur non licereputem ; quam -vertt

clttus eft, ut cap'ite dibeat pkBi ; neque fit abjurdum, atque ctiam perniciojum rei-

ulla poena eft tanta, ut ab latrocinVn ccbi- pubiicae, fiirem atque bomicidam ex cuqua

teat ees, qui nullam aliam artem quaerendi puniri, nemo eft ( cpinsr ) qui nefciat,

'nSui Ifoient. (Mori Uupia, edit, Clajg. (Hid. 39,^

found
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found- neceflary inftead of a pecuniary to fubftltute a corpo-

ral punifhment : yet how far this corporal punifhment ought

to extend, is what has occafioned the doubt. Sir Thomas
MoreJ, and the marquis Beccaria '', at the diftance of more

than two centuries, have very fenfibly propofed that kind of

corporal punifhment, which approaches the neareft to a pe-

cuniary fatisfaftion J viz. a temporary imprifonment, with^

an obligation to labour, firft for the party robbed, and after-

wards for the public, in works of the moft flavifti kind : in

order to oTHige the offender to repair, by his induftry and

diligence, the depredations he has committed upon private

property and public order. But, notwithftanding all the re-

monftrances of fpeculative politicians and moralifts, the

punifhment of theft flill continues, throughout the greateft

part of Europe, to be capital: and Puffendorf, together

with fir Matthew Hale ", are of opinion that this mufl al-

ways be referred to the prudence of the legiflature j who are

to judge, fay they, when crimes are become fo enormous

as to require fuch fanguinary reflriftions ". Yet both thefe

writers agree, that fuch punifhment fhould be cautioufly in-

ili6ted, and never without the utmofl neceffity.

Our antient Saxon laws nominally punifhed theft with

death, if above the value of twelvepencc : but the criminal

was permitted to redeem his life by a pecuniary ranfom j as,

among their anceflors the Germans, by a flated number of

cattle °. But in the ninth year of Henry the firft, this power

of redemption was taken away, and all perfons guilty of lar-

ciny above the value of twelvepence were diredled to be

hanged ; which law continues in force to this day p. For

though the inferior fpecies of theft, or petit larciny, is only

punifhed by whipping at common law'', or by flatute 4 Geo.

I. C.I I. may be extended to tranfportation for feven years, as

is alfoexprefslydire£ted in the cafe of the plate-glafs company*",

yet the punifhment of grand larciny, or the flealing above

j Utcf. fag. 4a. • Tac. de mor. Germ, e, la.

kcU. 22. PiHakP.C. 12, 3lnft. 53.
1 L. of N. b. 8. c. 3. 13 Inft. 218.

n I Hal. P. C. 13. ' Stat. 13 Geo. III. c, 38,

S« pag. 9.

thqf
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the value of twelvepence, (which fum was the ftandard in

the time of king Athelftan, eight hundred years ago) is at

common law regularly death. Which, confidering the great'

intermediate alteration ^ in the price or denomination of mo-

ney, is undoubtedly a very rigorous conftitution j and made

fir Henry Spelman (above a century fmce, when money was

at twice it's prefent rate) complain, that while every thing

elfe was rifen in it's nominal value, and become dearer, the

life of man had continually grown cheaper '. It is true, that

the mercy of juries will often make them ftrain a point, and

bring in larciny to be under the value of twelvepence, when
it is really of much greater value : but this, though evidently

juftifiabJe and proper, when it only reduces the prefent no-

minal value of money to the antient ftandard ", is otherwife

a kind of pious perjury, and does not at all excufe our com-

mon law in this refpecSt from the imputation of feverity, but

rather ftrongly confefles the charge. It is likewife true, that,

by the merciful extenfions of the benefit of clergy by our

modern ftatute law, a perfon who commits a fimple larciny

to the value of thirteen pence or thirteen hundred pounds,

though guilty of a capital offence, fhall be excufed the pains

of death : but this is only for the firft offence. And in many
cafes of fimple larciny the benefit of clergy is taken away by

ftatute : as from horfeftealing in the principals, and acceffo-

ries both before and after the fa6l "^
j theft by great and noto-

rious thieves in Northumberland and Cumberland "
j taking

woollen cloth from off the tenters y, or linens, fuftians, caU

» In the reign of king Henry I, the x Stat, iSCar. II. c. 3.

ilabed value at the exchequer of a pafture- / Stat. 22 Car. II. c. 5. But, as It

fed ox was one fhilling; (Dial de Scacc. foiretimes is difficult to prove the identity

/. I. §.7.) which if we ihould even of the goods fo ftolen, ihc onus probandi

fuppofe to mean the foi'idus Icgalis men- with refpedl to innocence is now by fta-

tioned by Lyndewode {Prm. I, 3, c, 13. tute 15 Geo. II. c. 27. thrown on the

$ee Vol. II, page 509.) or the jz^ part perfons in whofe cuftody fuch goods are

of a pound of gold, is only equal to 1 3J, found: the failure whereof is, for the

if</. of the prefent Aandard. fir/l time, a mifdemefnor puni/ljable by-

* GloJJ'. 3 50. forfeiture of tlie treble value ; for the
u 2 Inft. 189. fecond, by imprifonment alfo j and the

•^ Stat. I Edw.VI. c. 12. a & 3 Edw, third time it becomes a felony, pnnifhed

VI, c, 33. 31 Eliz. c. 12. with tranfportation for feven years.

licocs.
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licoes, or cotton goods, from the place of manufacture * •

(which extends, in the laft cafe, to aiders, affifters, procurers,

buyers, and receivers) felonibufly driving away, orotherwife

ftealing one or more flieep or other cattle fpecified in the

a6ls, or killing them with intent to fteal, the whole or any

part of the carcafc ', or aiding or affifting therein ; thefts on
navigable rivers above the value of forty fhillings '', or being

prefent, aiding, and affifting thereat
j plundering veflels in

diftrefs, or that have fufFered fliipwreck'^; ftealing letters fent

by the poft ^
; and alfo ftealing deer, hares, and conies under

the peculiar circumftances mentioned in the Waltham black

a(9:^. Which additional feverity is owing to the great malice

and mifchief of the theft in fome of thefe inftances ; and, in

others, to the difficulties men would otherwife lie under to

preferve thofe goods, which are fo eafily carried ofF. Upon
which laft principle the Roman law punifhed more feverely

than other thieves the abigei, or ftealers of cattle ^
j and the

talnearii, or fuch as ftole the cloaths of perfons who were

wafliing in the public baths ^ ; both which conftitutions feem

to be borrowed from the laws of Athens ^. And fo too t^e

antient Goths punifhed with unrelenting feverity thefts of

cattle, or of corn that was reaped and left in the field : fuch

kind of property (which no human induftry can fufficiently

guard) being efteemed under the peculiar cuftody of heaven ^.

And thus much for the offence of Jlmple larciny.

Mixed, or compound larciny is fuch as has all the proper-

ties of the former, but is accompanied with either one, or

both, of the aggravations of a taking from one's houfe or perfon.

Firft therefore of larciny from the houfe^ and then of larciny

from the perfon.

2 Stat. 1 8 Geo. II. 0.27. Note, in b Stat. 24 Geo. II. c. 45.

tlie three \a& cafes an option is given to c Stat. 1 2. Ann; (l.z. c. 18. 26 Geo.

the judge to tranfport the ofFender ; for II. c. 19.

///Jr in the firft cafe, for fevcii years in the •• Stat. 7 Geo. III. c. 50.

fecond, andforyoar/^drjrwriinthethird
J

e Stat. 9 Geo. I, c. 22,

^- in the firft ind third cafes in^iad of ^ ^f- 47» '• 14.

fentence of death, in the fecond after 8 Uid. t. 17.

fentence is given. •» Pott. Antiq. b, i. c. 26.

a Stat. 14 Geo. II. c. 6. 15 Geo, II. i Sticrnh. dejun Co!b. /. 3. c. 5.

c. 34, See vol, I. pag. 83.

I. Larciny
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I. Larciny from the houfe^ though it feems (from the

confiderations mentioned in the preceding chapter j) to have

a higher degree of guilt than fimple larciny, yet is not at all

diftinwuiflied from the other at common law'' : unlefs where

it is accompanied with the circumftance of breaking the houfe

by night ; and then we have feen that it falls under another

defcription, viz,, that of burglary. But now by feveral a6ls

ofparliament (the hiftory of which is very ingenioufly deduced

by a learned modern writer ', who hath fliewn them to have

gradually arifen from our improvements in trade and opulence)

the benefit of clergy is taken from larcinies committed in an

houfe in almoft every inftance : except that larciny of the

ftock or utenfils of the plate-glafs company from any of their

houfes, ^Cf is made only fingle felony, and liable to trans-

portation for feven years ". The multiplicity of the general

a£ls is apt to create fOme confufion ; but upon comparing

them diligently we may collect, that the benefit of clergy is

denied upon the following domeftic aggravations of larciny ;

viz. Firft, in larcinies above the value of twehepence^ com-

mitted, I. In a church or chapel, with or without violence,

or breaking the fame "
: 2. In a booth or tent in a market o^

fair, in the day time or in the night, by violence or breaking

the fame ; the owner or fome of his family being therein ° :

3. By robbing a dwelling-houfe in the day time (which robbing

implies a breaking) any perfon being therein p : 4. In a dwell-

ing-houfe by day or by night, without breaking the fame,

any perfon being therein and put in fear ' j which amounts

in law to a robbery : and in both thefe laft cafes the acceflbry

before the fa£l is alfo excluded from his clergy. Secondly, in

larcinies to the value offive Jhillings^ committed, i. By break-

ing any dwelling houfe, or any outhoufe, fhop, or warehoufe

thereunto belonging, in the day time, although no perfon be

therein ^
; which alfo now extends to aiders, abettors, and

j Seepag. 223. ° Stat, 5 .S: 6Edvv.VI. c. c. i Hal

k I Hawk. P.C. 98. P. C. 522.

I Barr, 375, ^c. P Stat. 3 & 4 W. & M. c, 9.

«i Stat. 13 Geo. III. c. 38. 1 Ui^-

n Stat. 2.3 Hen. VIII. c.i. lEdw. •• Stat. 39 EHz. c. 15.

VI^ c. 12. I Hal. P.C. 518.

Vol. IV. Q accef-
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acceflbrles before the fa6l *
: 2. By privately ftealing goods,

wares, or merchandize in any (hop, warehoufe', coachhoufe,

or ftable, by day or by night j though the fame be not broken

open, and though no perfon be therein" : which likewife ex-

tends to fuch as affift, hire, or command the offence to be

committed. Laftly, in larcinies to the value offorty JhilUngs

in a dwelling'houfe, or it's outhoufes, although the fame be

not broken, and whether any perfon be therein or no ; unleft

committed againft their mafters by apprentices under the age

of fifteen*'. This alfo extends to thofe, who aid or affift

in the commiffion of any fuch offence.

2, Larciny from t\it perfon is either hy privately ftealing;

or by open and violent affault, which is ufually called robbery.

The offence of privately ftealing from a man's perfon, as

by picking his pocket or the like, privily without his know-

lege, was debarred of the benefit of clergy, fo early as by the

ftatute 8 Eliz. c. 4. But then it muft be fuch a larciny, as

ftands in need of the benefit of clergy, viz, of above the va-

lue of twelve-pence; elfe the offender ftiall not have judg-

ment of death. For the ftatute creates no new offence ;

but only takes away the benefit of clergy, which was a matter

of grace, and leaves the thief to the regular judgment of the

antient law ". This feverity (for a moft fevere law it cer-

tainly is) feems to be owing to the eafe with which fuch of-

fences are committed, the difficulty of guarding againft them,

and the boldnefs with which they were pra6lifed (even in

the queen's court and prefence) at the time when this fta-

tute was made : befides that this is an infringement of pro-

perty, in the manual occupation or corporal poffeffion of the

owner, which was an offence even in a ftate of nature. And
therefore the facculariiy or cutpurfes, were more feverely

punifhed than common thieves by the Roman and Athenian

laws >".

« S^at. 3 & 4 W. & M, c. 9. XI Hawk. P. C. 98,

t SeeFofter. 78. Barr. 379. y Ff, 47, n, 7. Pott. Antiqa. 1. i,

» Stat. lo&ii W.III. c. 23. c. a6.

* Stat. IS Ann, flat, 1. c. 7.

Opeh
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Open and violent larciny from the perfon, or robbery, the

rapina of the civilians, is the felonious and forcible taking,

from the perfon of another, of goods or money to any value,

by violence or putting him in fear ^ i. There muft be a

taking, otherwife it is no robbery. A mere attempt to rob

was indeed held to be felony, fo late as Henry the fourth's

time * ; but afterwards it was taken to be only a mifdemef-

nor, and punifliable with fine and imprifonmentj till the

ftatute 7 Geo. II. c. 21. which makes it a felony (tranfport-

able for feven years) unlawfully and malicioufly to affault

another, with any ofFenfive weapon or inftrument ; — or by

menaces, or by other forcible or violent manner, to demand

any money or goods 3 — with a felonious intent to rob. If

the thief, having once taken a purfe, returns it, ftill it is a

robbery : and fo it is whether the taking be ftridlly from the

perfon of another, or in his prefence only ; as where a rob-

ber by menaces and violence puts a man in fear, and drives

away his ftieep or his cattle before his face "'. 2. It is im-

material of what value the thing taken is : a penny as well

as a pound, thus forcibly extorted, makes a robbery ^.

3. Laftly, the taking muft be by force, or a previous putting,

in fear ; which makes the violation of the perfon more atro-

cious than privately ftealing. For, according to the maxim
of the civil law ^, " qui vi rapuit^fur hnprohior ejfe videtur."

This previous violence, or putting in fear, is the criterion

that diftinguifhes robbery from other larcinies. For if one

privately fteals lixpence from the perfon of another, and af-

terwards Jceeps it by putting him in fear, this is no robbery,

for the fear is fubfequent^ : neither is it capital, as privately

ftealing, being under the value of twelvepence. Not that

it is indeed neceflary, though ufual, to lay in the indi6lment

that the robbery was committed by putting infear : it is fuf-

ficient, if laid to be done by violence ^. And when it is laid

to be done by putting in fear, this does not imply any great

* I Hawk. P. C. 95.
d Ff. 4. 2. 14. §. 12.

a I Hal. P,C. 532. = I Hal. P. C. 534.
l> 1 Hal. P. C. 533.

f Trin, 3 Ann. by all the judgej.

c I Hawk. P. C. 97'.

Q_ 2 degree
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degree of terror or afFright in the party robbed : it is enou<»h

that fo much force, or threatening by word or gefture, be

ufed, as might create an apprehenfion of danger, or induce

a man to part with his property without or againft his con-

fent^. Thus, if a man be knocked down without previous

warning, and ftripped of his property while fenfelefs, though

ftridly he cannot be faid to be put in fear, yet this is un-

doubtedly a robbery. Or, if a perfon with a fword drawn

begs an alms, and I give it him through miftruft and appre-

henfion of violence, this is a felonious robbery ''. So if,

under a pretence of fale, a man forcibly extorts money from

another, neither fhall this fubterfuge avail him. But it is

doubted ', whether the forcing a higler, or other chapman,

to fell his wares, and giving him the full value of them,

amounts to fo heinous a crime as robbery.

This fpecies of larciny is debarred of the benefit of clergy

by ftatute 23 Hen. VIII. c. i. and other fubfequent ftatutes ;

not indeed in general, but only when committed in a dwell-

ing-houfe, or in or near the king's highway. A robbery

therefore in a diftant field, or footpath, was not punifhed

with death ^
; but was open to the benefit of clergy, till the

ftatute 3 & 4 W. & M. c. 9. which takes away clergy from

both principals and acceflbries before the fa£t, in robbery,

wherefoever committed.

II. Malicious mi/chief, or damage, is the next fpecies of

injury to private property, which the law confiders as a pub-

lic crime. This is fuch as is done, not animofurandl, or

with an intent of gaining by another's lofs ; which is fome,

though a weak, excufe : but either out of a fpirit of wanton

cruelty, or black and diabolical revenge. In which it bears

a near relation to the crime of arfon j for as that affedls the

habitation, fo this does the other property, of individuals.

And therefore any damage arifing from this mifchievous dif-

pofition, though only a trefpafs at common law, is now by

t Foft. 128. > Ihid. 97.

h I Hawk. P. C. 96. k i HaJ. P. C, 535.

a mul-
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a multitude of ftatutes made penal in the higheft degree. Of
thefe I fhall extract the contents in order of time.

And, firft, by ftatute 22 Hen. VIII. c. 11. perverfely

and malicioufly to cut down or deftroy the powdike, in the

fens of Norfolk and Ely, is felony. And in like manner it

is by many fpecial ftatutes, enaded upon the occafions, made

felony to deftroy the feveral fea-banks, river-banks, public

navigations, and bridges, ereded by virtue of thofe acts of

parliament. By ftatute 43 Eliz. e. 13. (for preventing ra-

pine on the northern borders) to burn any barn or ftack of

corn or grain ; or to imprifon or carry away any fubjedl, in

order to ranfom him, or to make prey or fpoil of his perfon

or goods upon deadly feud or otherwife, in the four northern

cotinties of Northumberland, Weftmorland, Cumberland,

and Durham, or being acceflbry before the fad to fuch car-

rying away or imprifonment ; or to give or take any money

or contribution, there called blackmail^ to fecure fuch goods

from rapine ; is felony without benefit of clergy. By ftatute

22 & 23 Car. II. c. 7. malicioufly, unlawfully, and willing-

ly, in the night-time, to burn or caufe to be burnt or deftroy-

ed, any ricks or ftacks of [corn, hay, or grain, barns, houfes,

buildings, or kilns ; or to kill any horfes, flieep, or other

cattle, is felony ; but the offender may make his eledion to

be tranfported for feven years : and to maim or hurt fuch

horfes, ftieep, or other cattle, is a trefpafs, for which treble

damages fliall be recovered. By ftatute 4 & 5 W. & M.
c. 23. to burn on any wafte, between Candlemas and Mid-

fummer, any grig, ling, heath, furze, gofs, or fern, is pu-

niftiable with whipping and confinement in the houfe of csr-

rcftion. By ftatute i Ann. ft. 2. c. 9. captains and mari-

ners belonging to fliips, and deftroying the fame, to the preju-

dice of the owners, (and by 4 Geo. I. c. 12. to the prejudice

of infurers alfo) are guilty of felony without benefit of clergy.

And by ftatute 12 Ann. ft. 2, c. 18. making any hole in a

fhip in diftrefs, or ftealing her pumps, or aiding or abetting

fuch offence, or wilfully doing any thing tending to the im-

mediate lofs of fuch fliip, is felony without benefit of clergy.

By ftatute i Geo, I. c. 48. malicioufly to fet on fire any un-

Q^ 3 dcrwQod,
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derwood, wood. Or coppice, is made fingle felony. By fta-

tute 6 Geo. I. c. 23. the wilful and malicious tearing, cut-

ting, fpoiling, burning, or defacing of the garments or cloaths

of any pcrfon paffing in the ftreets or highways, with intent

fo to do, is felony. This was occafioned by the infolence

of certain weavers and others : who, upon the introdudlion

of fome Indian fafhions prejudicial to their own manufac-

tures, made it their pra<Sice to deface them ; either by open

outrage, or by privily cutting, or cafting aquafortis in the

ftreets upon fuch as wore them. By ftatute 9 Geo, I. c. 22.

commonly called the Waltham black-acl, occafioned by the

devaftations committed near Waltham in Hampfhire, by per-

fons in difguife or with their faces blacked j (who feem to

have refembled the Roberdfmen, or followers of Robert Hood,

that in the reign of Richard the firft committed great out-

rages on the borders of England and Scotland
' ;) by this black

a61:, I fay, which has in part been mentioned under the fe-

veral heads of riots, menaces, mayhem, and larciny'% it is

farther enacted, that to fet fire to any houfe, barn or out-

houfe, (which is extended by ftatute 9 Geo. III. c. 29. to the

malicious and wilful burning or fetting fire to all kinds of

mills) or to any hovel, cock, mow, or ftack of corn, ftraw,

hay, or wood ; or unlawfully and malicioufly to break

down the head of any fifhpond, whereby the fifli fhall

be loft or deftroyed ; or in like manner to kill, maim, or

wound any cattle j or cut down or deftroy, any trees

planted in an avenue, or growing in a garden, orchard, or

plantation, for ornament, fhelter, or profit j all thefe mali-

cious acts, or procuring by gift or promife of reward any

perfon to join them therein, are felonies, without benefit of

clergy: and the hundred ft»all be chargeable for the damages,

unl^fs the offender be convidted. In like manner by the Ro-
man law to cut down trees and efpecially vines, was punifhed

in the fame degree as robbery ", By ftatutes 6 Geo. II. c. 37.

and 10 Geo. II. c. 32. it is alfo made felony without the be-

nefit of clergy, malicioufly to cut down any river or fea-bank,

whereby lands may be overflowed j or to cut any hop-binds

1 3 Tnft. 197. n ff, 47. 7. 2,

» Secpag. 144, 208. 235. 240,

growing
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growing in a plantation of hops, or wilfully and malicioufly

to fet on fire, or caufc to be fet on fire, any mine, pit, or

delph of coal. By ftatute 1 1 Geo. 11. c. 22. to ufe any vio-

lence in order to deter any perfon from buying corn or grain ;

to feize any carriage or horfe carrying 'grain or meal to or

from any market or feaport j or to ufe any outrage with fuch

intent ; or to fcatter, take away, fpoil, or damage fuch grain

er meal ; is punifhed for the firft offence with imprifonment

and public whipping : and the fecond offence, or deilroying

any granary where corn is kept for exportation, or taking

away or fpoiling any grain or meal in fuch granary, or in any

ftip, boat or veffel intended for exportation, is felony, fub-

jedt to tranfportation for feven years. By flatute 28 Geo. II,

c. ig. to fet fire to any gofs, furze, or fern, growing in any

foreft or chafe, is fubjeil to a fine of five pounds. By fla-

tutes 6 Geo. III. c. 36 & 48. and 13 Geo. III. c. 33. wil-

fully to fpoil or deilroy any timber or other trees, roots,

flirubs, or plants, is for the two firfl offences liable to pecu-

niary penalties ; and for the third if in the day time, and

even for the firft if at night, the offender fhall be guilty of

felony, and liable to tranfportation for feven years By fta-

tute 9 Geo. III. c. 29. wilfully and malicioufly to burn or

deftroy any engine or other machines, therein fpecified, be-

longing to any mine ; or any fences for inclofures purfuant

to any adl of parliament, is made fingle felony, and punifh-

able with tranfportation for feven years, in the offender, his

advifers, and procurers. And by ftatute 13 Geo. III. c. 38.

the like punifhment is infli£ted on fuch as break into any

houfe, &c^ belonging to the plate-glafs company with intent

to fteal, cut, or deftroy, any of their ftock or utenfils, or

Ihall wilfully and malicioufly cut or deftroy the fame. And
thefe are the principal punifhments of malicious mifchief,

III. Forgery, or the crimenfalfi^ is an offence, which

was punifhed by the civil law with deportation or banifh-

ment, and fometimes with death °. It may with us be de-

fined (at common law) to be, " the fraudulent making or

5* alteration of a writing to the prejudice of another man's

e hjl. 4. 18. 7,

0,4 "right;*!
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" right :" for which the ofFender may fuffer fine, imprifon-

ment, and pillory. And alfo, by a variety of ftatutes, a

more fevere punifliment is infli6led on the ofFender in many

particular cafes, which are fo multiplied of late as almoft to

become general. I fliall mention the principal inftances.

By ftatute 5 Eliz. c. 14. to forge or make, or knowijigly

to publifli or give in evidence, any forged deed, court roll,

or will, with intent to affeft the right of real property, either

freehold or copyhold, is punilhed by a forfeiture to the party

grieved of double cofts and damages ; by (landing in the pil-

lory, and having both his ears cut off, and his noftrils flit,

and feared ; by forfeiture to the crown of the profits of his

lands, and by perpetual imprifonment. For any forgery re-

lating to a term of years, or annuity, bond, obligation, ac-

quittance, releafe, or difcharge of any debt or demand of any

perfonal chattels, the fame forfeiture is given to the party

grieved ; and on the ofFender is infli61:ed the pillory, lofs of

one of his ears, and half a year's imprifonment ; the fecond

offence in both cafes being felony without benefit of clergy.

Besides this general aft, a multitude of others, fince the

revolution, (when paper credit was firfl eftabliflied) have in-

flifted capital puniftiment on the forging, altering, or utter-

ing as true, when forged, of any bank bills or notes, or

other fecurities p : of bills of credit ifTued from the exche-

quer^; of fouth fea bonds, ^c^ ; of lottery tickets or or-

ders * ; of army or navy debentures ' j of Eafl India bonds °

;

of writings under feal of the London, or royal exchange, af-

furance^ ; of the hand of the receiver of the pre-fines *, or

of the accountant-general and certain other officers of the

court of chancery ^ ; of a letter of attorney or other power

to receive or transfer flock or annuities ; and on the per-

P Stat. 8 & 9 W, III. c. 20. §. 36. t Stat. 5 Geo. I. c. 14. 9 Geo. I,

II Geo. I. c, 9. 12 Geo. I. c. 32. c. 5.

15 Geo. II. c. 13. 13 Geo. III. c 79. u Stat. ?2 Geo. I. c. 32.

1 See thefeveral adsforifluingtbeni. ^ Stat. 6 Geo, I. c. 18.

f Stat. 9 Ann. c. 21. 6 Geo. I. * Stat. 32 Geo. II, c. 14,

£. 4. & II. 12 Geo. I. c. 32. y Stat. 12 Ceo. I. c. 32.
s See the feveral aft; for the lotteries.

fonatlns:
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fonating a proprietor thereof, to receive or transfer fuch an-

nuities, ftock, or dividends "^
: alfo on the perfonating, or

procuring to be perfonated, any feaman or other perfon, en-

titled to wages or other naval emoluments, or any of his

perfonal reprefentatives j and the taking, or procuring to be

taken, any falfe oath in order to obtain a probate, or letters

of adminiftration, in order to receive fuch payments ; and

the forging, or procuring to be forged, and likewife the ut-

tering or publifhing, as true, of any counterfeited feaman's

will or power* : to which may be added, though not ftriclly

reducible to this head, the counterfeiting of mediterranean

pafles, under the hands of the lords of the admiralty, to pro-

te£t one from the piratical ftates of Barbary ^
j the forging

or imitating of any ftamps to defraud the public revenue "=

;

and the forging of any marriage regifter or licence •*
: all

which are by diftinil a^ts of parliament made felonies with-

out benefit of clergy^ By ftatutes 13 Geo. III. c. 52. & 59.

forging or counterfei.ing any ftamp or mark to denote the

ftandard of gold and filver plate, and certain other offences

of the like tendency, are punifhed with tranfportation for

fourteen years. By ftatute 12 Geo. III. c. 48. certain frauds

on the ftamp-duties, therein defcribed, principally by ufing

the fame ftamps more than once, are made fingle felony, and

liable to tranfportation for feven years. And the fame pu-

nifliment is infli£ted by ftatute 13 Geo. III. c. 38. on fuch

as counterfeit the common feal of the corporation for manu-

facturing plate-glafs (thereby erected) or knowingly demand

money of the company by virtue of any writing under fuch

counterfeit fcal.

There are alfo two other general laws, with regard to

forgery ; the one 2 Geo. II. c. 25. whereby the firft oiFence

in forging or procuring to be forged, ailing or afli fting there-

in, or uttering or publiftiing as true any forged deed, will,

bond, writing obligatory, bill of exchange, promiflbry note,

2 Stat. 8 Geo, I. c. 22. 9 Geo. I. »> Stat. 4 Geo. U. c. j8.

C, 12. 31 Geo. II. c. 22, §. 77. ^ See the feveral flamp a(fl:s.

a Stat. 31 Geo. II. c. 10. 9 Geo. ^ Stat. 26 Geo. II. c. 33.

III. c. 30.

indorfe-
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indorfement or affignment thereof, or any acquittance or re-

ceipt for money or goods, with intention to defraud any per-

fon, (or corporation *) is made felony without benefit of

clergy. And by ftatute 7 Geo. II. c. 22. it is equally penal

to forge or caufe to be forged or utter as true a counterfeit

acceptance of a bill of exchange, or the number of any ac-

countable receipt for any note, bill, or any other fecurity

for money ; or any warrant or order for the payment of mo-

ney, or delivery of goods. So that, I believe, through the

number of thefe general and fpecial provifions, there is npw
hardly a cafe poflible to be conceived, wherein forgery, that

tends to defraud, whether in the name of a real or fidlitious

perfon ^, is not made a capital crime.

These are the principal infringements of the rights of

property ; which were the laft fpecies of ofFences againft in-

dividuals or private fubjefls, which the method of our diftri-

bution has led us to confider. We have before examined the

nature of all ofFences againfl the public, or commonwealth ;

againft the king or fupreme magiflrate, the father and pro-

te^or of that community ; againft the univerfal law of all

civilized nations ; together with fome of the more atrocious

offences, of publicly pernicious confequence, againft God
and his holy religion. And thefe feveral heads comprehend

the whole circle of crimes and mifdemefnors, with the pu-

nifhment annexed to each, that are cognizable by the laws

of England.

e Stat. 31 Geo. II. c.za. §.78. f Foil. Ii6> ^e.
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Chapter the eighteenth.

Of the means of PREVENTING
OFFENCES.

WE are now arrived at the fifth general branch or head,

under which I propofed to confider the fubjedl of this

book of our commentaries ; viz. the means of preventing the

commiflion of crimes and mifdemefnors. And really it is an

honour, and almoft a lingular one, to our Englifh laws, that

they furnifh a title of this fort : fmce preventive ]vi{^ice is up-

on every principle, of reafon, of humanity, and of found

policy, preferable in all refpedls to /i««//Z)zwg- juftice* j the

execution of which, though neceffary, and in it's confe*

quences a fpecies of mercy to the commonwealth, is always

attended with many harfli and difagreeable circumftances.

This preventive juftice confifts in obliging thofe perfons,

whom there is a probable ground to fufpe£t of future mif-

behaviour, to ftipulate with and to give full afllirance to the

public, that fuch offence as is apprehended fhall not happen j

by finding pledges or fecurities for keeping the peace, or for

their good behaviour. This requifition of fureties has been

feveral times mentioned before, as part of the penalty infill-

ed upon fuch as have been guilty of certain grofs mifdemef-

nors : but there alfo it muft be underflood rather as a caution

againfl the repetition of the offence, than any immediate

pain or puniihment. And indeed, if we confider all human

a Beccar. ch,4i»

punifh"
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puniflimcnts in a large and extended view, we fliall find

them all rather calculated to prevent future crimes, than to

expiate the paft : fince, as was obferved in a former chapter '',

all puniftiments inflicted by temporal laws may be clafled

under three heads ; fuch as tend to the amendment of the of-

fender himfelf, or to deprive him of any power to do future"

mifchief, or to deter others by his example: all of which

conduce to one and the fame end, of preventing future

crimes, whether that be effected by amendment, difability,

or example. But the caution, which we fpeak of at prefent,

is fuch as is intended merely for prevention, without any

crime adlually committed by the party, but arifmg only from

a probable fufpicion, that fome crime is intended or likely

to happen ; and confequently it is not meant as any degree

of punifliment, unlefs perhaps for a man's imprudence in

giving juft ground of apprehenfion.

By the Saxon conftitution thefe fureties were always at

hand, by means of king Alfred's wife inftitution of decen-

naries or frankpledges; wherein, as has more than once been

obferved *=, the whole neighbourhood or tithing of freemen

were mutually pledges for each other's good behaviour. But

this great and general fecurity being now fallen into difufe

and negledled, there hath fuccceded to it the method of

making fufpedled perfons find particular and fpecial fecuri-

ties for their future condudl : of which we find mention in

the laws of king Edward the confefTor "^

j
" tradat fidejujjores

** de pace et legalitate tuendaJ" Let us therefore confider,

firft, what this fecurity is ; next, who may take or demand

it } and, laftly, how it may be difcharged.

I. This fecurity confifts in being bound, with one or

more fureties, in a recognizance or obligation to the king,

entered on record, and taken in fome court or by fome ju-

dicial officer ; whereby the parties acknowlege themfclves

to be indebted to the crown in the fum required j ( for inftance

100 1.) with condition to be void and of none effedl, if the

^ Sec Bag, II. c See Vol, I. png. 113. <• cap. i2.

party
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party fhall appear in court on fuch a day, and in the mean
time (hall keep the peace: either generally, towards the king,

and all his liege people; or particularly alfo, with regard to

the perfon who craves the fecurity. Or, if it be fbr the

good behaviour, then on condition that he fhall demean and

behave himfelf well, (or be of good behaviour) either gene-

rally or fpecially, for the time therein limited, as for one or

more years, or for life. This recognizance, if taken by a

juftice of the peace, muft be certified to the next fefSons, in

purfuance of the ftatute 3 Hen. VII. c. i. and if the condi-

tion of fuch recognizance be broken, by any breach of the

peace in the one cafe, or any milbehaviour in the other, the

recognizance becomes forfeited or abfolute ; and, being

ejlreated or extradted (taken out from among the other re-

cords) and fent up to the exchequer, the party and his fure-

ties, having now become the king's abfolute debtors, are fued

for the feveral fums in which they are refpeclively bound.

2. Any juftices of the peace, by virtue of their commif-

fion, or thofe who are ex officio confervators of the peace, as

was mentioned in a former volume % may demand fuch fe-

curity according to their own difcretion : or it'may be grant-

ed at the requeft of any fubje£t, upon due caufe fhewn, pro-

vided fuch demandant be under the king's proteclion ; for

which reafon it hath been formerly doubted, whether jews,

pagans, or perfons convidbed of z praemunire, were entitled

thereto ^ Or, if the juftice is averfe to a<51;, it may be grant-

ed by a mandatory writ, called a fupplicavit, ifluing out of

the court of king's bench or chancery j which will compel

the juftice to a£t, as a minifterial and not as a judicial officer :

and he muft make a return to fuch writ, fpecifying his com-

pliance, under his hand and feal ^. But this writ is feldom

ufed : for, when application is made to the fuperior courts,

they ufually take the recognizances there, under the directions

of the ftatute 2 1 Jac. I. c. 8. And indeed a peer or peerefs

cannot be bound over in any other place, than the courts of

c See Vol. I. pag. 350, S F, N. B. 80, 2 P.^Wm'. 202.

i I Hawk, P. C. ia6,

king's
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king's bench or chancery : though a jufllce of the peace has

a power to require fureties of any other perfon, being compos

mentis and under the degree of nobility, whether he be a fel-

low juftice or other mauiftrate, or whether he be merely a

private man '•. Wives may demand it againft their huf-

bands; or hufbands, if neceflary, againft their wives \ But
feme-coverts, and infants under age, ought to find fecurity

by their friends only, and not to be bound themfelves : for

they are incapable of engaging themfelves to anfwer any debt;

which, as we obferved, is the nature of thefe recognizances

or acknowlegements.

3. A RECOGNIZANCE may be difcharged, either by the

demife of the king, to whom the recognizance is made ; or

by the death of the principal party bound thereby, if not be-

fore forfeited j or by order of the court to which fuch recog-

nizance is certified by the juftices (as the quarter feffions,

affifes, or king's bench) if they fee fufficient caufe : or in cafe

he at whofe requeft it was granted, if granted upon a private

account, will releafe it, or does not make his appearance to

pray that it may be continued J.

Thus far what has been faid is applicable to both fpecies

cf recognizances, for the peace, and for the good behaviour ;

de pace, et legalitate, tuenda, as expreflcd in the laws of king

Edward. But as thefe two fpecies of fecurities are in feme

refpefts different, efpecially as to the caufe of granting, or

the means of forfeiting them ; I ftiall now confider them fe-

parately : and firft, fhall fhew for what caufe fuch a recog-

nizance, with fureties for the peace, is grantable \ and then,

how it may be forfeited.

I, Any juftice of the peace may, ex officio, bind all thofe

to keep the peace, who in his preftnce make any affray ; or

threaten to kill or beat another ; or contend together with

hot and angry words j or go about with unufual weapons

J» I Hawk. P. C. 147. j I Hawk. P.C, 129.

i zStra. 1207,

or
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or attendance, to the terror of the people ; and all fuch as

he knows to be common barretors ; and fuch as are brought

before him by the conftable for a breach of the peace in his

prefence; and all fuch perfons, as, having been before bound

to the peace, have broken it and forfeited their recognizan-

ces K Alfo, wherever any private man hath juft caufe to

fear, that another will burn his houfe, or do him a corporal

injur)', by killing, imprifoning, or beating him ; or that he

will procure others fo to do ; he may demand furety of the

peace againft fuch perfon : and every juftice of the peace

is bound to grant it, if he who demands it will make oath,

that he is adlually under fea^ of death or bodily harm ; and

will fhew that he has juft caufe to be fo, by reafon of the

other's menaces, attempts, or having lain in wait for him ;

and will alfo farther fwear, that he does not require fuch

furety out of malice or for mere vexation '. This is called

/wearing the peace againft another : and, if the party does

not find fuch fureties, as the juftice in his difcretion ftiall

require, he may immediately be committed till he does ".

2. Such recognizance for keeping the peace, when
given, may be forfeited by any aflual violence, or even an

aflault, or menace, to the perfon of him who demanded it,

if it be a fpecial recognizance : or, if the recognizance be

general, by any unlawful a£lion whatfoever, that either Is

or tends to a breach of the peace ; or, more particularly, by

any one of the many fpecies ofoffences which were mentioned

as crimes againft the puWic peace in the eleventh chapter

of this book : or, by any private violence committed againft

any of his majefty's fubjedts. But a bare trefpafs upon the

lands or goods of another, which is a ground for a civil ac-

tion, unlefs accompanied with a wilful breach of the peace,

is no forfeiture of the recognizance ". Neither are mere re-

proachful words, as calling a man knave or liar, any breach

of the peace, fo as to forfeit one's recognizance (being look-

k I Hawk, P.C. 116. " Ihid. 128.

• Ibid, 127, n Ibid. 131.

ed
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ed upon to be merely the effedb of unmeaning heat and paf-

fion) unlefs they amount to a challenge to fight °.

, The other fpecies of recognizance, with fureties, is for

the good abearance^ or good behaviour. This includes fecurity

for the peace, and fomewhat more : we will therefore exa-

mine it in the fame manner as the other.

I. First then, the juftices are empowered by the ftatute

34 Edw. III. c. I. to bind over to the good behaviour to-

wards the king and his people, all them that he not of good

fame, wherever they be found ; to the intent that the people

be not troubled nor endamaged, nor the peace diminifhed, nor

merchants and others, pafling by the highways of the realm,

be difturbed nor put in the peril which may happen by fuch

offenders. Under the general words of this expreflion, that

be not ofgoodfame^ it is holden that a man may be bound to

his good behaviour for caufes of fcandal, contra bonos moreSj

as well as contra pacem ; as, for haunting bawdy houfes with

women of bad fame ; or for keeping fuch women in his own
houfe ; or for words tending to fcandalize the government,

or in abufe of the officers of juftice, efpecially in the execu-

tion of their office. Thus alfo a juftice may bind over all

night walkers ; eaves-droppers ; fuch as keep fufpicious

company, or are reported to be pilferers or robbers ; fuch

as fleep in the day, and wake in the night ; common
drunkards ; whoremafters ; the putative fathers of baftards ;

cheats j idle vagabonds ; and other perfons, whofe mifbe-

haviour may reafonably bring them within the general

words of the ftatute, as perfons not of good fame : an

expreffion, it muft be owned, of fo great a latitude, as

leaves much to be determined by the difcretion of the

magiftrate himfelf. But, if he commits a man for want

of fureties, he muft exprefs the caufe thereof with con-

venient certainty j and take care that fuch caufe be a good

one P.

• I Hawk. P. C. 130, P Jhli. 13a.

2. A



Ch. 18. -Wrongs. 257

2. A RECOGNIZANCE for the good behaviour may be for-

feited by all the fame means, as one for the fecurity of the

peace may be j and alfo by fome others. As, by going arm-

ed with unufual attendance, to the terror of the people ; by

fpeaking words tending to fedition ; or, by committing any

of thofe 2.€ts of mifbehaviour, which the recognizance was

intended to prevent. But not by barely giving frefti caufe

of fufpicion of that which perhaps may never aftually hap-

pen "i : for, though it is juft to compel fufpedled perfons to

give fecurity to the public againft mifbehaviour that is ap-

prehended
; yet it would be hard, upon fuch fufpicion, with-

out the proof of any a(Stual crime,, to puniih them by a for-

feiture of their recognizance.

S I Hawk. P. C. 133,

Vol. IV.
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Chapter THE nineteenth.

Of courts of a CRIMINAL

JURISDICTION.

THE fixth, and laft, obje£l of our inquiries will be the

method of infli^tng thofe punijhments, which the law

has annexed to particular offences j and which I have con-

ftantly fubjoined to the defcription of the crime itfelf. In

the difcuflion of which I fhall purfue much the fame general

method, that I followed in the preceding book, with regard

to the redrefs of civil injuries : by, firft, pointing out the

feveral courts of criminal jurifdi(9;ion, wherein offenders may
be profecuted to punifliment; and by, fecondly, deducing

down in their natural order, and explaining, the feveral pro"

ceedings therein.

First then, in reckoning up the feveral courts of criminal

jurifdidlion, I fliall, as in the former cafe, begin with an

account of fuch, as are of a public and ^^«^r^/ jurifdidlion

throughout the whole realm ; and, afterwards, proceed to

fuch, as are only of a private and fpecial jurifdidlion, and

confined to fome particular parts of the kingdom.

I. In our inquiries into the criminal courts of public and

general jurifdiclion, I muft in one refpedl purfue a different

order from that in which I confidered the civil tribunals.

For there, as the feveral courts had a gradual fubordination

to each other, the fuperior corredling and reforming the er-

rors of the inferior, I thought it beft to begin with the loweff,

and fo afcend gradually to the courts of appeal, or thofe of

the
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the moft extenfive powers. But as it is contrary to the ge-

nius and fpirit of the law of England, to fuffer any man to

be tried twice for the fame oftence in a criminal way, efpe-

cially if acquitted upon the firft trial j therefore thefe crimi-

nal courts may be faid to be all independent of each other:

at leaft fo far, as that the fentence of the loweft of them can

never be controlled or reverfed by the higheft jurifdiftion in

the kingdom, unlefs for error in matter of law, apparent up-

on the face of the record ; though fometimes caufes may be

removed from one to the other before trial. And therefore

as, in thefe courts of criminal cognizance, there is not the

fame chain and dependence as in the others, I fliall rank

them according to their dignity, and begin with the higheft

of all} viz.

1. The high court of parliament; which is the fupreme

court in the kingdom, not only for the making, but alfo for

the execution, of laws ; by the trial of great and enormous

offenders, whether lords or commoners, in the method of

parliamentary impeachment. As for a<5ls of parliament to

attaint particular perfons of treafon or felony, or to infli(5t

pains and penalties, beyond or contrary to the common law,

to ferve a fpecial purpofe, I fpeak not of them j being to all

intents and purpofes new laws, made pro re nata, and by no

means an execution of fuch as are already in being. But an

impeachment before the lords by the commons of Great Bri-

tain, in parliament, is a profecution of the already known

and eftalifhed law, and has been frequently put in practice ;

being a prefentment to the mofl high and fupreme court of

criminal jurifdidlion by the mofl folemn grand inqueft of the

whole kingdom ". A commoner cannot however be im-

peached before the lords for any capital offence, but only for

high mifdemefnors '' : a peer may be impeached for any

R 2 crime.

" I Hal. P. C. * 150. pHce in the treafons of Roger earl of

b When, in4 Edw. 111. the king de- Mortimer, they came before the king in

manded the earls, barons, and peers, te parliament, and faid all witli one voice,

give judgment againft Simon de Bere- that the faid Simon was not their ^fw ;

ford, who bad been a notorious accom- and therefore they were not bound to

judje
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crime. And they ufually (in cafe of an impeSichment of a

peer for treafon) addrefs the crown to appoint a lord high

fleward, for the greater dignity and regularity of their pro-

ceedings i which high fteward was formerly elected by the

peers themfelves, though he was generally commiflioned by

the king"^ ; but it hath of late years been ftrenuoufly main-

tained ^y that the appointment of an high fjeward in fuch

cafes is not indifpenfably neceflary, but that the houfe may
proceed without one. The articles of impeachment are a

kind of bills of indi6tment, found by the houfe of commons,

and afterwards tried by the lords ; who are in cafes of mif-

demefnors confidered not only as their own peers, but as the

peers of the whole nation. This is a cuftom derived to us

from the conftitution of the antient Germans ; who in their

great councils fometimes tried capital accufations relating to

the public :
*' licet apud concilium accujare quoque^ et difcrimen

capitis intendere '." And it has a peculiar propriety in the

Englifh conftitution ; which has much improved upon the

antient model imported hither from the continent. For,

though in general the union of the legiflative and judicial

powers ought to be moft carefully avoided ^, yet it may hap-

pen that a fubjeft, intrufted with the adminiftration of pub-

lic aftairs, may infringe the rights of the people, and be

guilty of fuch crimes, as the ordinary magiftrate either

judge him as a peer of the land. And ** of the land have power to do this, but

when afterwards, in the fame parlia- " thereof ought ever to be difcharged

ment, tliey were prevailed upon, in re- " and acquitted : and that the aforefaid

fpeft of the notoriety and heinoufnefs of ''judgment now rendered be not drawn

his crimes/ to recei-ve the charge and to " to example or confequence in time to

give judgment againft him, the follow- " come, whertby the faid peers may be

ing prcteft and provifo was entered en " charged hereafter to judge others than

the parliamtnt-roU. " And it is aflent- " their peers, contrary to the laws of
'* ed and accorded by our lord the king, " the land, ifthe like cafe happen, which
** and all the great men, in full parlia- " God forbid." (Rot. Parl.^Edtv. Ill,

"ment, that albeit the peers, as judges n. 2. £f 6. 2 Brad. Hift. 190. Selden,

" of the parliament, ^have taken upon judic. in pari. ch. i.)

" tliem in the prefence of our lord the = i Hal. P. C. 350.
*• king to make and render the faid judg- i Lords Journ. 12 May 1679. Com.
« ment j

yet the peers who now are, or Journ. 15 May 1679. Foft. 142, &{,
" /hall be in time to come, be not bound * Tacit, de rr.or. Germ. ia«

" of charged to render judgment upon t See Vol, I, pag. 260,

•• othus than pcen j n»r that the peers

dares
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dares not or cannot punifli. Of thefe the reprefentatlves of

the people, or houfe of commons, cannot properly y«t^^

;

becaufe their conftituents are the parties injured : and can

therefore only impeach. But before what court ihall this

impeachment be tried ? Not before the ordinary tribunals,

which would naturally be fwayed by the authority of fo

powerful an accufer. Reafon therefore will fuggeft, that

this branch of the legiflature, which reprefents the people,

muft bring it's charge before the other branch, which con-

fifts of the nobility, who have neither the fame interefts, nor

the fame paffions as popular aflemblies ^. This is a vaft fu-

periority, which the conftitution of this ifland enjoys, over

thofe of the Grecian or Roman republics ; where the people

were at the fame time both judges and accufers. It is pro-

per that the nobility fhould judge, to infure juftice to the

accufed ; as it is proper that the people fhould accufe, to in-

fure juftice to the commonwealth. And therefore, among

other extraordinary circumftances attending the authority of

this court, there is one of a very fingular nature, which was

infifted on by the houfe of commons in the cafe of the earl of

Danby in the reign of Charles II ^
; and is now enacted by

ftatute 12 & 13 W. III. c. 2. that no pardon under the

great feal fhall be pleadable to an impeachment by the com-

mons of Great Britain in parliament ',

2. The court of the lord highJieward of Great Britain ^

is a court inftituted for the trial of peers, indifted for treafon

or felony, or for mifprifion of either'. The office of this

great magiftrate is very antient ; and was formerly heredi-

tary, or at leaft held for life, or dum bene fe gejferit : but now
it is ufually, and hath been for many centuries paft "", grant-

ed pro hac vice only; and it hath been the conftant practice

(and therefore feems now to have become neceflary) to grant

8 Montefq. Sp. L, xi, 6. k 4 Inft. 58. 2 Hawk. P. C. 5. 4*1.
h Com. Journ. 5 May 1679. 1 I Bdftr. 198.

1 See chap. 31, m Pryn. on4 Inft, 4<>.

R 2 it
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it to a lord of parliament, elfe he is incapable to try fuch

delinquent peer ". 'When fuch an indictment is therefore

found by a grand jury of freeholders in the king's bench, or

at the affifes before the*juftices of oyer and terminer^ it is to

be removed by a writ of certiorari into the court of the lord

high fteward, which has only power to determine it. A peer

may plead a pardon before the court of king's bench, and the

judges have power to allow it j in order to prevent the trouble

of appointing an high fteward, merely for the purpofe of re-

ceiving fuch plea. But he may not plead, in that inferior

court, any other plea ; as guilty^ or not guilty^ of the in-

dictment; but only in this court: becaufe, in confequence

of fuch plea, it is poflible that judgment of death might be

awarded againft him. The king therefore, in cafe a peer be

indi£led of trcafon, felony, or mifprifion, creates a lord high

fteward pro hoc vice by commifSon under the great feal

;

which recites the indidtment f© found, and gives his grace

power to receive and try it fecundum legem et conjuetudinem

Angliae. Then, when the indicSlment is regularly removed,

by writ of certiorari^ commanding the inferior court to cer-

tify it up to him, the lord high fteward diredls a precept to

a fcrjeant at arms, to fummon the lords to attend and try the

indi£ted peer. This precept was formerly iflued to fummon
only eighteen or twenty, feledled from the body of the peers :

then the number came to be indefinite; and the cuftom was,

for the lord high fteward to fummon as many as he thought

proper, (but of late years not lefs than twenty three") and

that thofe lords only Ihould fit upon the trial : which threw a

monftrous weight of power into the hands of the crown, and

this it's great officer, of feledling only fuch peers as the then

predominant party fhould moft approve of. And accordingly,

when the earl of Clarendon fell into difgrace with Charles II,

" Siuand un feigneur de parlement pur fa'ire •vm'ir xx feigneurs, ou xviiif

ferra arrein de trcafon oufelony, le rcy par &c. (Yearb. 13 Hen. VIII. 11.) See

Jti lettrcs patents fira un grand et fage Staiindf, P. C. 151. 3 Inft. 28, 4 Inft.

feigneur d'ejirs le grand fenefckal d'ytng- 59. ^ Hawk. P. C. 5. Barr, 234.

ieterze : ^ui'——dcit/aire unprecept—^- ° Kelynge 56.

there
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there was a defign formed to prorogue the parliament, in or-

der to try him by a fele£t number of peers ; it being doubted

whether the whole houfe could be induced to fall in with the

views of the court p. But now, by ftatute 7 W. III. c. 3.

upon all trials- of peers for treafon or mifprifion, all the

peers who have a right to fit and vote in parliament fhall

be fummoned, at leaft twenty days before fuch trial, to ap-

pear and vote therein ; and every lord appearing fhall vote in

the trial of fuch peer, firft taking the oaths of allegiance

and fupremacy, and fubfcribing the declaration againfl

popery.

During the feflion of parliament the trial of an indicted

peer is not properly in the court of the lord high fleward,

but before the court lafl mentioned, of our lord the king in

parliament 'i. It is true, a lord high fleward is always ap-

pointed in that cafe, to regulate and add weight to the pro-

ceedings ; but he is rather in the nature of a fpeaker pro

tempore, or chairman of the court, than the judge of it ; for

the collective body of the peers are therein the judges both

of law and fail, and the high fteward has a vote with the

refl, in right of his peerage. But in the court of the lord

high fleward, which is held in the recefs of parliament, he

is the fole judge of matters of law, as the lords triors are in

matters of fadl: ; and as they may not interfere with him in

regulating the proceedings of the court, fo he has no right

to intermix with them in giving any vote upon the trial ".

Therefore, upon the convicSlion and attainder of a peer for

murder in full parliament, it hath been holden by the judges *,

that in cafe the day appointed in the judgment for execution

fhould lapfe before execution done, a new time of execution

may be appointed by either the high court of parliament,

during it's fitting, though no high fleward be exifling ; or,

in the recefs of parliament, by the court of king's bench, the

record being removed into that court.

P Carte's life of Ormonde. Vol. 2. > State Trials, Vol. IV, zt^. 232, 3.

1 Foil. 141, s Fcft, 139.

R 4 It
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It has been a point of fome controverfy, whether the bi-

ihops have now a right to fit in the court of the lord high

fteward, to try indicftments of treafon and mifprifion. Some

incline to imagine them included under the general words of

the ftatute of king William, " all peers, who have a right

to fit and vote in parliament :" but the expreffion had been

much clearer, if it had been, *' all lords" and not, " all

** peers •" for though biftiops, on account of the baronies

annexed to their bifliopricks, are clearly lords of parliament,

yet, their blood not being ennobled, they are not univerfally

allowed to be peers with the temporal nobility : and perhaps

this word might be inferted purpofely with a view to exclude

them. However, there is no inftance of their fitting on trials

for capital offences, even upon impeachments or indidtments

in full parliament, much lefs in the court we are now treat-

ing of; for indeed they ufually withdraw voluntarily, but

enter a proteft declaring their right to ftay. It is obfervable

that, in the eleventh chapter of the conftitutions of Claren-

don, made in parliament 11 Hen. II. they are exprefsly ex-

cufed, rather than excluded, from fitting and voting in trials,

when they come to concern life or limb :
*' epifcopiy ficut

'* caetert barones^ dehent interejfe judiciis cum baronibus, quoufque

" pervenlatur ad diminutionem membrorum^ .vel ad mortem :'*

and Becket's quarrel with the king hereupon was not on ac-

count of the exception, (which was agreeable to the canon

law) but of the general rule, that compelled the bifhops to

attend at all. And the determination of the houfe of lords

in the earl of Danby's cafe% which hath ever fince been ad-

hered to, is confonant to thefe conftitutions ;
*' that the

** lords fpiritual have a right to ftay and fit in court in capi-

** tal cafes, till the court proceeds to the vote of guilty, or

** not guilty." It muft be noted, that this refolution extends

only to trials in full parliament : for to the court of the lord

high fteward (in which no vote can be given, but merely

that of guilty or not guilty) no biftiop, as fuch, ever was or

could be fummoned ; and though the ftatute of king William

t Lords Jourii, 15 May 1^79,

re-
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regulates the proceedings in that court, as well as in the court

of parliament, yet it never intended to new-model or alter

it's conftitution ; and confcquently does not give the lords

fpiritual any right in cafes of blood which they had not be-

fore ". And what makes their exclufion more reafonable, is,

that they have no right to be tried themfelves in the court of

the lord high fteward ^, and therefore furely ought not to be

judges there. For the privilege of being thus tried depends

upon nobility of blood, rather than a feat in the houfe ; as

appears from the trials of popifh lords, of lords under age,

and (fince the union) of the Scots nobility, though not in

the number of the fixteen ; and from the trials of females,

fuch as the queen confort or dowager, and of all peerefles by

birth ; and peerefles by marriage alfo, unlefs they have,

when dowagers, difparaged themfelves by taking a commoner

to their fecond hufband.

3. The court o^ king's bench ^, concerning the nature pf

which we partly inquired in the preceding book >", was (we

may remember) divided into a crown fide, and a plea fide.

And on the crown fide, or crown office, it takes cognizance

of all criminal caufes, froiji high treafon down to the mofl

trivial mifdemefnor or breach of the peace. Into this court

alfo indidtments from all inferior courts may be removed by

writ of certiorari, and tried either at bar, or at ni/i prius, by

a jury of the county out of which the indi6lment is brought.

The judges of this court are the fupieme coroners of the

kingdom. And the court itfelf is the principal court of cri-

minal jurifdi^tion (thou<i,h the two former are of greater dig-

nity) known to the laws of England. For which reafon by

the coming of the court of king's bench into any county, (as

it was removed to Oxford on account of the ficknefs in 1 665)

all former commiffions of oyer and terminer, and general gaol

delivery, are at once abforbed and determined ipfo facio : in

the fame manner as by the old Gothic and Saxon conilituti-

" Foft. 248. X 4 Inft, 70. 2 Hal. P. C. 2. 2 Hawk
w Bro. ^r. t. 7nal. 142. P. C. 6.

V Sfc Vol, III. pag. 41.

ons.
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ons, ^^ jure vetujlo ohtinuit, quievijfe omnia inferiora jiidiciOi

" d'lcentejus rege ^.

Into this court of king's bench hath reverted all that

was good and falutary of the jurifdi£lion of the court oijiar-

chamber, camera Jiellata* : which was a court of very antient

original '', but new-modelled by ftatutes 3 Hen. VII. c. i.

and 21 Hen. VIII. c. 20. confifting of divers lords fpiritual

and temporal, being privy counfellors, together with two

judges of the courts ofcommon law, without the intervention

of any jury. Their jurifdi6lion extended legally over riots,

perjury, mifbehaviour of fherifFs, and other notorious mif-

« Stiemhook. /. i.e. 2.

» This isfaid {Lzrah.jircb, 154.) to

have been fo called, either from the Sax-

on word JTeOJian, to^eer or govern;—

or from it's puniftiing the crimenJiellto-

matui, or cofenage ;—or becaufe the room

wherein it fate, the old council chamber

of the palace of Weftminfter, (Lamb.

148.) which is now converted into the

lottery office, and forms the eaftern fide

«f new palace yard, was full of win-

dows;—or (to which fir Edward Coke,

4 Inft. 66. accedes) becaufe haply the

roof thereof was at the firft garniflied

with gildedy?<2«. As all thefe are merely

conje£lures, (for no ftars are now in the

ropf, nor are any faid to have remained

there fo late as the reign ofqueen Eliza-

beth} it may be allowable to propofe ano-

ther conje£tural etymology, as plaufible

perhaps as any of them. It is well known
that, before the banifliment of the Jews
under Edyjard I, their contrails and ob-

ligations were denominated incur antient

secorisJlarra orftarrs, fi-om a corruption

of the Hebrew word, flietar, a covenant.

{T(d\ty\Aigl. judaic. 32. Selden. tit.

of hon, ii, 34. Uxor Ebraic. i. 14.)

Thefe ftarrs, by an ordinance of Richard

the firft, preferved by Hoveden, were

commanded to be enrolled and depofited

in chefls under three kexs in certain

places ; one, and the moft confiderable,

of which was in the king's exchequer at

Weftminfter : and no ftarr was allowed

to be valid, unlefs it were found in fome

•f the faid repofitories. (Memorand. in

Scacc^ P. 6 Ediu. /. prefixed to May-

nard's year-book of Edw. II. fol. 8,

Madox hift. exch. c. vii. §. 4, 5, 6.)

The room at the exchequer, where the

chefts containing thefe ftsrrs were kept,

was probably called the Jfar-chambcr ;

aifd, when the Jews were expelled the

kingdom, was applied to the ufe of the

king's council, fitting in their judicial

capacity. To confirm this, the firft

time the ftar chamber is mentioned in

any record, it is faid to have been fituated

near the receipt of the exchequer at

Weftminfter : (the king's council, his

chancellor, treafurer, jufticcs, and other

fages, were afl"embled en la ckaumbre da

ejlcillcs pres la nfceipt al fVeJiminJler.—

Clauf. 41 Edw, III. m. 13.) For in pro-

cefs of time, when the meaning of the

Jewifli ftarrs was foi gotten, the word

fiar-cbamher was naturally rendered in

law-french. lachaumbre des eftdlles, and

in law-latin camera ftellata ; which con-

tinued to be the ftile in latin till the

diffolution of that court,

b Lamb, Arcb, 156.

dcmefnorsj
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demefnors, contrary to the laws of the land. Yet this was

afterwards (as lord ClarendcJn informs us') ftretched "to
' the afilrting of all proclamations, and orders of ftate : to

* the vindicating of illegal commiflions, and grants of mono-
* polies ; holding for honourable that which pleafed, and

* for juft that which profited, and becoming both a court

* of law to determine civil rights, and a court of revenue to

' enrich the treafury : the council table by proclamations

* enjoining to the people that which was not enjoined by
' the laws, and prohibiting that which was not prohibited ;

* and the ftar-chamber, which confifted of the fame perfons

* in different rooms, cenfuring the breach and difobedience

' to thofe proclamations by very great fines, imprifonments,

' and corporal feverities : fo that any difrefpe6l to any aiSls

* of ffate, or to the perfons of ftatefmen, was in no time

* more penal, and the foundations of right never more in

' danger to be deftroyed." For which reafons, it was finally

aboliflied byftatute 16 Car. I. c. 10. to the general joy of the

whole nation ^.

4. The court of chivalry ^^ of which we alfo formerly

fpoke *^ as a military court, or court of honour, when held be-

fore the earl marfhal only, is alfo a criminal court, when held

before the lord high conftable of England jointly with the

earl marfhal. And then it has jurifdidion over pleas of life

and member, arifing in matters of arms and deeds of war,

as well out of the realm as within it. But the criminal, as

c Hift. of Reb, book i & 3. 13 Jac, I. the other for the firft three

^ The juft odium, into which this years of king Charles : and there is in

tribunal had fallen before it's dillbJution, the Britifh Mufeum (Harl. MSS. Vol. I,

has been the occafion that few memorials n". I2i6.) a very full, methodical, and

have reached us of it's nature, jurifdic- accurate account of the conftitatton and

lion, and pratSicej except fuch as, on courfeofthis court, compiled by William

account of their enormous opprefiion, Hudfon of Gray's Inn, an eminent

are recorded in the hiftories )f the times. pra(SItioner therein j and a fliort account

There are however to be met with fome of the fame, with copies of all it's pro-

reports of it's proceedings in Dyer,Croke, cefs, may alfo be found in 18 Rym.
Coke, and other reporters of that age, Foed. iqz, &c,

and fome in manufcript j of which the e 4 Jnft. 123, 2 Hawk. P. C. 9.

author hath two j oce from 40 Eliz. to » See Vol, IIJ, pag. 63.

well
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well as civil part of it's authority, is fallen into entire difufe

:

there having been no permanent high conftable of England

(but only pro hoc vice at coronations and the like) fince the

attainder and execution of Stafford duke of Buckingham in

the thirteenth year of Henry VIII j the authority and charge,

both in yfzx and peace, being deemed too ample for a fubjedl

:

fo ample, that when the chief juftice Fineux was afked by

king Henry the eighth, how far they extended, he declined

anfwering j and faid, the decifion of that queftion belonged

to the law of arms, and not to the law of England f.

5, The high court of admiralty^, held before the lord

high admiral of England, or his deputy, ftiled the judge of

the admiralty, is not only a court of civil, but alfo of cri-

minal, jurifdidtion. This court hath cognizance of all

crimes and offences committed either upon the fea, or on

the coafts, out of the body or extent of any Englifh county

;

and, by ftatute 15 Ric. 11. c. 3. of death and mayhem hap-

pening in great fhips being and hovering in the main ftream

of great rivers, below the bridges of the fame rivers, which

are then a fort of ports or havens ; fuch as are the ports of

lyondon and Glocefler, though they lie at a great diflance

from the fea. But, as this court proceeded without jury, in

a method much conformed to the civil law, the exercife of a

criminal jurifdidlion there was 'contrary to the genius of

the law of England j inafmuch as a man might be there de-

prived of his life by the opinion of a fmgle judge, without

the judgment of his peers. And befides, as innocent per-

fons might thus fall a facrifice to the caprice of a fingle man,

fo very grofs offenders might, and did frequently, efcape pu-

nifhment : for the rule of the civil law is, how reafonably I

fhall not at prefent enquire, that no judgment of death can

be given againfl offenders, without proof by two witnefTes,

or a confeffion of the fail by themfelves. This was always

a great offence to the Englifh nation : and therefore in the

eighth year of HenryVI it was endeavoured to apply a

t Dack degutborit.jttr. civ, h 4 Infl. 134. 147,

remedy
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remedy in parliament ; which then mifcarried for want of

the royal aflent. However, by the ftatute 28 Hen. VHI.
c. 15. it was ena(Sled, that thefe offences fliould be tried by

commiffioners, nominated by the lord chancellor ; namely,

the admiral, or his deputy, and three or four more
; (among

whom two common lawjudges are conftantly appointed, who
in elFeft try all the prifoners) the indidbment being firft

found by a grand jury of twelve men, and afterwards tried

by another jury, as at common law : and that the courfe

of proceedings fiiould be according to the law of the land.

This is now the only method of trying marine felonies in

the -court of admiralty : the judge of the admiralty ftill pre-

fiding therein, juft as the lord mayor prefides at the feffions

in London.

These five courts may be held in any part of the king-

dom, and their jurifdidtion extends over crimes that arifc

throughout the whole of it, from one end to the other.

What follow are alfo of a general nature, and univerfally

diffufed over the nation, but yet are of a local jurifdidtion,

and confined to particular diftridls. Of which fpecies is,

6 The court of oyer and termmer^ and general gaol deli-

very^: which is held before the king's commiffioners, among

whom are ufually two judges of the courts at Weftminfter,

twice in every year in every county of the kingdom ; except

the four northern ones, where it is held only once, and Lon-

don and Middlefex, wherein it is held eight times. This

was flightly mentioned in the preceding book ''. We then

obferved, that, at what is ufually called the affifes, the

judges fit by virtue of five feveral authorities : two of which,

the commiffion oi ajfife and it's attendant jurifdidlion of ntji

prius, being principally of a civil nature, were then explain-

ed at large; to which I fhall only add, that thefe juftices

have, by virtue of feveral ftatutes, a criminal jurifdiftion

alfo, in certain fpecial cafes '. The third, which is the

i 4 Inft. 162. 168. 2 Hal. P. C. iz. k See Vol. III. pag. 58.

32, z Hawk. P. C. 14. 23, 'a Hal. P. C. 39. a Hawk. P. C. 28.

com-
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commiffion of the peace, was alfo treated of in a former vo-

lume'", when we inquired into the nature and office of a

juftice of the peace. I fhail only add, that all the juftices of

the peace of any county, wherein the aflifes are held, are

bound by law to attend them, or elfe are liable to a fine ; in

order to return recognizances, ^c. and to ailifl: the judges in

fuch matters as lie within their knowlege and jurifdiclion,

and in which fome of them have probably been concerned,

by way of previous examination. But the fourth authority

is the commiffion of oyer and terminer ", to hear and deter-

mine all treafons, felonies, and mifdemefnors. This is di-

redted to the judges and feveral others ; but the judges only

are of the quorum, fo that the refl cannot adt without them.

The words of the commiffion are, " to enquire, hear, and

determine :" fo that by virtue of this commiffion they can

only proceed upon an indictment found at the fame affifes ;

for they mufl firfl inquire, by means of the grand jury or

inquefl:, before they are empowered to hear and determine by

the help of the petit jury. Therefore they have befides,

fifthly, a commiffion of general gaol delivery^', which em-

powers them to try and deliver every prifoner, who fhall be

in the gaol when the judges arrive at the circuit town, when-

ever indicted, or for whatever crime committed. It was an-

tiently the courfe to ilTue fpecial writs of gaol delivery for

each particular prifoner, which were called the writs de bono

et malo^ : but, thefe being found inconvenient and oppreffive,

2i general commiffion for all the prifoners has long been efla-

blifhcd in their ftead. So that, one way or other, the gaols are

in general cleared, and all offenders tried, puniflied, or deliver-

ed, twice in every year : a conflitution of flngular ufe and ex-

cellence. Sometimes alfo, upon urgent occafions, the king

ifTues a fpecial or extraordinary commiffion of oyer and termi-

ner, and gaol delivery, confined to thofe cfFences which fland

in need of immediate inquiry and puniftiment : upon which

the courfe of proceeding is much the fame, as upon general

and ordinary commifTions. Formerly it wafr held, in pur-

n> See Vol. I. pag. 351, «> lind.

See appendix, §, i. Pa Inft. 43,

fuance
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fuance of the ftatutes 8 Ric. II. c. 2. and 33 Hen. VIII.

c. 4. that no judge or other lawyer could aft in the com-

miilion oi oyer and terminer^ or in that of gaol delivery, with-

in his own county, where he was born or inhabited ; in like

manner as they are prohibited from being judges of affife and

determining civil caufes. But that local partiality, which

the jealoufy of our anceftors was careful to prevent, being

judged lefs likely to operate in the trial of crimes and mif-

demefnors, than in matters of property and difputes between

party and party, it was thought proper by the ftatute 12 Geo,

II. c. 27. to allow any man to be a juftice oi oyer and termi-

ner and general gaol delivery within any county of England,

7. The court of general quarterfejftons of the peace 1 is a

court that muft be held in every county, once in every quar-

ter of a year ; which by ftatute 2 Hen. V. c. 4. is appointed

to be in the firft week after michaelmas-day ; the flrft week

after the epiphany; the firft week after the clofe ofeafter ; and

in the week after the tranflation of faintThomas the martyr, or

the feventh of July. It is held before two or more juftices

of the peace, one of which muft be of the quorum. The
jurifdiftion of this court by ftatute 34 Edw. III. c. i, ex-

tends to the trying and determining all felonies and trefpafles

whatfoever; though they feldom, ifever, try any greater offence

than fmall felonies within the benefit of clergy ; their com-

miflicn providing, that, if any cafe of difficulty arifes, they

fhall not proceed to judgment, but in the prefence of one of

the juftices of the courts of king's bench or common pleas,

or one of the judges of affife. And therefore murders, and

other capital felonies, are ufually remitted for a more folemn

trial to the affifes. They cannot alfo try any new-created of-

fence, without exprefs power given them by the ftatute which

creates it ^ But there are many offences, and particular mat-

ters, which by particular ftatutes belong properly to this jurif-

didion, and ought to be profecuted in this court : as, the

<i 4lnft. 170.2 Ha], P. C. 41. zHawk. « 4Mod. 379. Salk.406. Lord

P. C, 32, Raym, 1144.

fmaller
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fmaller mifdemefnors, againft the public or commonwealth
not amounting to felony j and efpccially offences relating to

the game, highways, alehoufes, baftard children, the fettle-

ment and provifion for the-poor, vagrants, fervants wages,

apprentices, and popifh recufants ''. Some of thefe are pro-

ceeded upon by indictment ; and others in a fummary way
by motion and order thereupon : which order may for the

moft part, unlefs guarded againft by particular ftatutes, be

removed into the court of king's bench, by writ of certiorari

facias, and be there either quafhed or confirmed. The re-

cords or rolls of the feffions are committed to the cuftody of

a fpecial officer denominated the cujlos rotulorum, who is al-

ways a juftice of the quorum i and among them of the quo~

rum (faith Lambard') a man for the moft part efpecially

picked out, either for wifdom, countenance, or credit. The
nomination of the cii/los rotulorum (who is the principal civil

officer in the county, as the lord lieutenant is the chief in »z/-

litary command) is by the king's fign manual : and to him

the nomination of the clerk of the peace belongs j which

office he is exprefsly forbidden to fell for money ^

In moft corporation towns there are quarter feffions kept be-

forejuftices of their own, within their refpciSlive limits: which

have exa<Slly the fame authority as the general quarter feffions

of the county, except in a very few inftances j one of the mofir

confiderable of which is the matter of appeals from orders of

removal of the poor, which, though they be from the orders

of corporation juftices, muft be to the feffions of the county,

by ftatute 8 &9 W. III. c. 30. In both corporations and

counties at large, there is fometimes kept a fpecial or petty

feffion, by a few juftices, for difpatching fmaller bufinefs in

the neighbourhood between the times of the general feffions ;

as, for licencing alehoufes, paffing the accounts of pariOi

officers, and the like.

f See Lambard's drtnarcba and Burn's ' Stat. 37Hen, VIII.c. i. X W, &
juftice. M. ft, I. c. zi.

» b. 4. c. 3.

8. The
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8. Tii^Jheriff''st(iurn'*i or rotation, is a court of record,

held twice every year within a month after eafter and michael-

mas, before the ftierifF, in different parts of the county ;

being indeed only the turn of the ftieriff to keep a court-leet

in each refpe<Stive hundred "". This therefore is the great

court-leet of the county, as the county court is the court-

baron : for out of this, for the eafe of the fheriff, was taken

9. The court-leet^ or view offrankpledge "^^ which is a

court of record, held once in the year and not oftener>^, with-

in a particular hundred, lordfliip, or manor, before the

fteward of the leet j being the king's court granted by char-

ter to the lords of thofe hundreds or manors. It's original

intent was to view the frank pledges, that is, the freemen

within the liberty ; who (we may remember '^) according to

the inftitution of the great Alfred, were all mutually pledges

for the good behaviour of each other. Befides this, the prefer-

vation of the peace, and the chaftifement of divers minute

offences againft the public good, are the objects both of the

court-leet and the (heriff's tourn : which have exadliy the

fame jurifdidlion, one being only a larger fpecies of the other;

extending over more territory, but not over more caufes. All

freeholders within the precindt are obliged to attend them,

and all perfons commorant therein j which commorancy con-

fifts in ufually lying there: a regulation, which owes it's

original to the laws of king Canute*. But perfons under

twelve and above fixty years old, peers, clergymen, women,

and the king's tenants in antient demefne, are excufed from

attendance there ; all others being bound to appear upon the

jury, if required, and make their due prefentments. It was

alfo antiently the cuftom to fummon all the king's fubjedts, as

they refpedively grew to years of difcretion and ftrength, to

n 4 Inft. 259. 2 Hal, P, C. 69. y Mirror, c. i. §. 10.

a Hawk. P, C. 55. 2 See Vol. III. pag. IJ3.

w Mirr. c. i. ^. 13 & 16, > fart, t, c, xg,

X 4 Inft. 261. a Hawk. P. C. 73,

Vol. IV, S conie



274 Public Book IV.

come to the court-leet, and there take the oath of allegiance

to the king. The other general bufinefs of the leet and

tourn, was to prefent by jury all crimes whatfoever that

happened within their jurifdidkion ; and not only to pre-

fent, but alfo to punifli, all trivial mifdemefnors, as all tri-

vial debts were recoverable in the court-baron, and county

court : juftice, in thefe minuter matters of both kinds, being

brought home to the doors of every man by our antient con-

ftitution. Thus in the Gothic conftitution, the haereday

which anfwered to our court-leet, " de omnibut quidem cog-

" nofcit, non tamen de omnibus judicat^." The objects of

their jurifdi6lion are therefore unavoidably very numerous

:

being fuch as in fome degree, either lefs or more, afFedl the

public weal, or good governance of the diftrict in which they

arife ; from common nufances and other material offences

againft the king's peace and public trade, down to eaves-

dropping, waifs, and irregularities in public commons. But

both the tourn and the leet have been for a long time in a

declining way : a circumftance, owing in part to the dif-

charge granted by the ftatute of Marlbridge, 52 Hen. IIL

c. 10. to all prelates, peers, and clergymen from their at-

tendance upon thefe courts ; which occafioned them to grow

into difrepute. And hence it is that their bufmefs hath for

the moft part gradually devolved upon the quarter feflions :

which it is particularly diredled to do in fome cafes by ftatute

I Edw. IV. c. 2.

10. The court of the coroner ^ is alfo a court of record, to

inquire, when any one dies in prifon, or comes to a violent

or fudden death, by what manner he came to his end. And
this he is only entitled to do fuper vifum corporis. Of the

coroner and his office we treated at large in a former vo-

lume'', among the public officers and minifters of the king-

dom; and therefore fhall not here repeat our inquiries : onJy

mentioning his court, by way of regularity, among the

criminal courts of the nation.

•> Sticrnh. dejur. Goth. I. I. c.z. P. C. 42.

« ^Inft. 271. z Hal. P,C. 53. a Hawk, * See Vol. I, pag. 349.

II. The
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'^ II. The court of the f^ri £f /^^ market* is incident to

every fair and market in the kingdom, to punifh mifdemef-

nors therein ; as a court of pie poudre is, to determine all

difputes relating to private or civil property. The obje6l of

this jurifdidion ^ is principally the cognizance of vi^eights

and meafures, to try whether they be according to the true

ftandard thereof, or no : vyhich ftandard was antiently com-

mitted to the cuftody of the biihop, who appointed fome

clerk under him to infpedl the abufe of them more narrowly

:

and hence this officer, though now ufually a layman, is

called the clerk of the market ^. If they be not according

to the ftandard, then, befides the punifliment of the party

by fine, the weights and meafures themfelves ought to be

burnt. This is the moft inferior court of crifninal jurifdic-

tion in the kingdom; though the objects of it's coercion

Were efteemed among the Romans of fuch importance to the

public, that they were committed to the care of fome of their

moft dignified magiftrates, the curule aediles.

II. There are a few other criminal courts of greater dig-

nity than many of thefe, but of a more confined and par-

tial jurifdi6lion; extending only to fome particular places,

which the royal favour, confirmed by a6t of parliament, has

diftinguifhed by the privilege of having peculiar courts of

their own, for the punifliment of crimes and mifdemefnors

arifing within the bounds of their cognizance. Thefe, not

being univerfally difperfed, or of general ufe, as the former,

but confined to one fpot, as well as to a determinate fpecies

of caufes, may be denominated private or fpecial courts of

criminal jurifdi£tion.

I SPEAK not here of ecclefiaftical courts ; which punifh

fpiritual fins, rather than temporal crimes, by penance, con-

trition, and excommunication, pro falute ar.imae ; or, which

is looked upon as equivalent to all the reft, by a fum of mo-

c 4 Inft. 273. c. 8. 23 Car. II. c. 12,

* See flat, 17 Car. II, c. 19. 22 Car. II. 6 3acoa cf EaglilTi Gov . b, 1. c. 2.

S 2 Bey
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ney to the officers of the court by way of commutation of

penance. Of thefe we difcourfed fufficiently in the preced-

ing book ''. I am now fpeaking of fuch courts as proceed

according to the courfe of the common law j which is a

ftranger to fuch unaccountable barterings of public juftice.

1. And, firft, the court of the /^r<//?(fwW, treafurer, or

comptroller of the king's houjhold ', was inftituted by ftatutc

3 Hen. VII. c. 14. to inquire of felony by any of the king's

fworn fervants, in the checque roll of the houfhold, undef

the degree of a lord, in confederating, compafling, confpir-

ing, and imagining the death or deftru£tion of the king, or

any lord or other of his majefty's privy council, or the lord

fteward, treafurer, or comptroller of the king's houfe. The
inquiry, and trial thereupon, muft be by a jury according

to the courfe of the common law, confifting of twelve fad

men (that is, fober and difcreet perfons) of the king's

houfhold.

2. The court of tl^ hrdjiewardc^i^ king's hou/hold, or

(In his abfence) of the treafurer, comptroller, and fteward of

the marjhalfea^ ^ was ereded by ftatute 33 Hen. VUI. c. 12.

with a jurifdidlion to inquire of, hear, and determine, all

treafons, mifprifions of treafon, murders, manflaughters,

bloodfhed, and other malicious ftrikings j whereby blood fhall

be fhed in any of the palaces and houfes of the king, or in

any other houfe where the royal perfon fhall abide. The pro-

ceedings are alfo by jury, both a grand and a petit one, as at

common law, taken out of the officers and fworn fervants of

the king's houfhold. The form and folemnity of the pro-

cefs, particularly with regard to the execution of the fentence

for cutting off the hand, which is part of the punilhment for

fhedding blood in the king's court, is very minutely fet forth

in the faid ftatute 33 Hen. VHI. and the feveral officers of

the fervants of the houfhold in and about fuch execution ^e
s

h See Vol. III. pag. 6j, k liW. Z Hal. P. C. 7.

» 4liift. 133.

defcribed ^
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defcribed ; from the ferjeant of the wood-yard, who furnifhes

the chopping-block, to the ferjeant farrier, who brings hot
irons to fear the ftump.

3, As in the preceding book ' we mentioned the courts of

the two univerfities, or their chancellor's courts, for the re-

drefs of civil injuries ; it will not be improper now to add a

Ihort word concerning the jurifdi(Slion of their criminal

courts, which is equally large and extenfive. The chan-

cellor's court of Oxford (with which univerfity the author

hath been chiefly converfant, though probably that of Cam-
bridge hath alfo a fimilar jurifdi<ftion) hath authority to de-

termine all caufes of property^ wherein a privileged perfon

is one of the parties, except only caufes of freehold ; and

alfo all criminal offences or mifdemefnors, under the degree

of treafon, felony, or mayhem. The prohibition of med-'

dling with freehold ftill continues : but the trial of treafon,

felony, and mayhem, by a particular charter is committed

to the univerfity jurifdidlion in another court, namely, the

court of the Icrd highJieward of the univerfity.

For by the charter of 7 Jun. 2 Hen. IV. (confirmed,

among the reft, by the ftatute i3Eliz. c. 29.) cognizance is

granted to the univerfity of Oxford of all indidtments of

treafons, infurredlions, felony, and mayhem, which fhall

be found in any of the king's courts againft a fcholar or pri-

vileged perfon ; and they are to be tried before the high

fteward of the univerfity, or his deputy, who is to be nomi-

nated by the chancellor of the univerfity for the time being.

But, when his office is called forth into aftion, fuch high

fteward muft be approved by the lord high chancellor of,

England j and a fpecial commillion under the great fcal is

given to him, and others, to trv the indi£lment then depend-

ing, according to the law of the land and the privileges of

the faid univerfity. When therefore an indiilment is found

1 Sec Vol. Tir, paj. 83,

S I
at
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at the aflifes, or elfewhere, againfl any fcholar of the uni-

verfity, or other privileged perfon, the vice-chancellor may
claim the cognizance of it ; and (when claimed in due time

and manner) it ought to be allowed him by the judges of

affife : and then it comes to be tried in the high fteward's

court. But the indidlment muft firft be found by a grand

jury, and then the cognizance claimed : for I take it that

the high fteward cannot proceed originally ad inquirendum ;

but only, after inqueft in the common law courts, adaudien-

dum et determinandum. Much in the fame manner, as,

when a peer is to be tried in the court of the lord high

fteward of Great Britain, the indidlment muft firft be found

at the aflifes, or in the court of king's bench, and then (in

confequence of a writ of certiorari) tranfmitted to be finally

heard and determined before his grace the lord high fteward

and the peers.

When the cognizance is fo allowed, if the offence be

inter minora crimina, or a mifdemefnor only, it is tried in the

chancellor's court by the ordinary judge. But if it be for

trcafon, felony, or mayhem, it is then, and then only, to be

determined before the high fteward, under the king's fpecial

commifllon to try the fame. The procefs of the trial is this.

The high fteward iffues one precept to the ftieriff of the

county, who thereupon returns a panel of eighteen free-

holders ; and another precept to the bedells of the univerfity,

who thereupon return a panel of eighteen matriculated lay-

men, " laicos privilegio univerfitatis gaudentes ;" and by a

jury formed de medietaie, half of freeholders, and half of

matriculated perfons, is the indidment to be tried ; and that

in the guildhall of the city of Oxford. And if execution

be neceflary to be awarded, in confequence of finding the

party guilty, the flierifF of the county muft execute the

univerfity procefs j to which he is annually bound by

Sin oath.

I HAVE
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I HAVE been the more minute in defcribing thefe proceed-

ings, as there has happily been no occafion to reduce them

into practice for more than a century paft ; though it is not

a right that merely refts infcriptis or theory, but has formerly

often been carried into execution. There are many inftances,

one in the reign of queen Elizabeth, two in that of James

the firft, and two in that of Charles the firft, where indidl-

ments for murder have been challenged by the vice-chancellor

at the aflifes, and afterwards tried before the high fteward

by jury. The commiffions under the great feal, the fherifF's

and bedell's panels, and all the other proceedings on the trial

of the feveral indidments, are ftill extant in the archives of

that univerfity.

S4
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Chapter tnt twentieth.

Of SUMMARY CONVICTIONS.

"\ 7 E are next, according to the plan I have laid down.ŵY to take into confideration the proceedings in the courts

of criminal jurifdi^lion, in order to the punilhment oi of-

fences. Thefe are plain, eafy, and regular ; the laW not ad-

mitting any fiilions, as in civil caufes, to take place where

the life, the liberty, and the fafcty of the fubj.edl are more

immediately brought into jeopardy. And thefe proceedings

are divifible into two kinds
; fummary^ and regular : of the

former of which I fhall briefly fpeak, before we enter upon

the latter, which will require a more thorough and particalar

examination.

By TifummGry proceeding I mean principally fuch as is di-

rected by feveral a(5ts of parliament (for the common law is

a flranger to it, unlefs in the cafe of contempts) for the con-

vi6tion of offenders, and the inflidiing of certain penalties

created by thofe a£ts of parliament. In thefe there is no in-

tervention of a jury, but the party accufed is acquitted or

condemned by the fqfFrage of fuch perfon only, as the fta-

tute has appointed for his judge. An inftitution defigned

profeflTedly for the greater eafe of the fubjedl, by doing hini

fpeedy juftice, and by not harraffing the freeholders with fre-

<juent and troublefome attendances to try every minute of-

fence.
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• fence. But it has of late been fo far extended, as if a cheek

be not timely given, to threaten the difufe of our admirable

and truly Englifh trial by jury, unlefs only in capital cafes.

For,

I. Of this fummary nature are all trials of offences and

frauds contrary to the laws of the excife^ and other branches

of the revenue : which are to be inquired into and determined

by the commiffioners of the refpe(9:ive departments, or by

juftices of the peace in the country; officers, who are all of

them appointed and removable at the difcretion of the crown.

And though fuch convi£tions are abfolutely neceflary for the

due colle6tion of the public money, and are a fpecies of mer-

cy to the delinquents,who would be ruined by the expenfe and

delay of frequent profecutions by a6lion or indictment ; and-

though fuch has ufually been the conduSi of the commiffioners,

as feldom (if ever) to afford juft grounds to complain of op-

preffion
;

yet when we again * confider the various and almofl:

innumerable branches of this revenue ; which may be in their

turns the fubjedls of fraud, or at leaft complaints of fraud,

and of courfe the obje(Sls of this fummary and arbitrary jurif-

dj6lion
J we (hall find that the fower of thefe officers of the

crown over the property of the people is increafed to a very

formidable height.o

II. Another branch of fummary proceedings is that }x-

foxt juftices of the peace, in order to inflidl divers petty pecu-

niary mul<Sts, and corporal penalties, denounced by acl of

parliament for many diforderly offences ; fuch as common
fwearing, drunkennefs, vagrancy, idlenefs, and a vaft variety

of others, for which I muft refer the ftudent to the juftice-

books formerly cited ^, and which ufed to be formerly pu-

niftied by the verdidl of a jury in the court-leet. This change

in the adminiftration of juftice hath however had fome mif-

chievous effeds ; as, i. The almofl: entire difufe and con-

tempt of the court-leet, and fheriff's tourn, the king's antient

courts of common law, formerly much revered and refpe6led.

» See Vcl. I. pag. 318, isff. b Lambard and Burn,

2. The
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2. The burthenfome increafe of the bufinefs of a juftice of

the peace, which difcourages fo many gentlemen of rank and

character from afting in the commiflion ; from an apprehen-

fion that the duty of their office would take up too much of

that time, which they are unwilling to fpare from the necef-

fary concerns of their families, the improvement of their un-

derftandings, and their engagements in other fervices of the

public. Though if all gentlemen of fortune had it both in

their power, and inclinations, to aft in this capacity, the

bufinefs of a juftice of the peace would be more divided, and

fall the lefs heavy upon individuals : which would remove

what in the prefent fcarcity of magiftrates is really an ob-

jedlion fo formidable, that the country is greatly obliged to

any gentleman of figure, who will undertake to perform that

duty, which in confequence of his rank in life he owes

more peculiarly to his country. However, this backwardnefs

to Z&. as magiftrates, arifing greatly from this increafe of

fummary jurifdi6lion, is produftive of, 3. A third mifchief

:

which is, that this truft, when flighted by gentlemen, falls

of courfe into the hands of thofe who are not fo j but the

mere tools of office. And then the extenfive power of a juf-

tice of the peace, which even in the hands of men of ho-

nour is highly formidable, will be proftituted to mean and

fcandalous purpofes, to the low ends of felfifli ambition,

avarice, or perfonal refentment. And from thefe ill confe-

quences we may colleft the prudent forefight of our antient

lawgivers, who fufFered neither the property nor the punifh-

ment of the fubjeft to be determined by the opinion of any

pne or two men j and we may alfo obferve the neceffity

of not deviating any farther from our antient conftitution,

by ordaining new penalties to be inflidled upon fummary

convirions.

The procefs of thefe fummary conviftions, it muft be

owned, is extremely fpeedy. Though the courts of com-

mon law have thrown in one check upon them, by making

Jt nccefiary to fummon the party accufed before he is con-

demned.
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demned. This is now held to be an indifpenfable requifite*=

:

though thejuftices long ftruggled the point; forgetting that

rule of natural rcafon exprefled by Seneca,

" ^ijiatuit altquid, parte tnaudita altera,

*' Aequom licetJiatuerit, baud aequusfuit"

A rule, to which all municipal laws, that are founded on the

principles of juftice, have ftriflly conformed j the Roman
law requiring a citation at the leaft ; and our own common
law never fuffering any {z£t (either civil or criminal) to be

tried, till it has previoufly compelled an appearance by the

party concerned. After this fummons, the magiflxate, in

fummary proceedings, may go on to examine one or more

witnefTes, as the ftatute may require, upon oath ; and then

make his convidion of the offender, in writing: upon which

he ufually iflues his warrant, either to apprehend the offender,

in cafe corporal punifhment is to be inflifled on him ; or elfe

to levy the penalty incurred, by diftrefs and fale of his goods.

This is, in general, the method of fummary proceedings be-

fore a juftice or juftices of the peace : but for particulars we
muft have recourfe to the feveral ftatutes, which create the

offence, or inflidl the punifhment : and which ufually chalk

out the method by which offenders are to be convi6led.

Otherwife they fall of courfe under the general rule, and can

only be convicted by indi£lment or information at the com-

mon law.

III. To this head, of fummary proceedings, mayalfobe

properly referred the method, immemorially ufed by the fupe-

rior courts of juftice, of punifhing contempts by attachment,

and the fubfequent proceedings thereon.

The contempts, that are thus punifhed, are either ^/r^^,

which openly infult or refift the powers of the courts, or the

perfons of the judges who prefide there ; or elfe arc confequen-

tial, which (without fuch grofs infolence or diredl oppofition)

c Salki 181. 2 Lord Raym. 1405.

plainly
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plainly tend to create an univerfal difregard of their autho-

rity. The principal inftances, of either fort, that have been

ufually ^ puniftied by attachment, are chiefly of the fallow-

ing kinds. I. Thofe committed by inferior judges and ma-
giftrates : by afling unjuftly, opprcflively, or irregularly, in

adminiftering thofe portions of juftice which are intrufted to

their diftribution j or by difobeying the king's writs ilTuing

out of the fuperior courts, by proceeding in a caufe after it

is put a flop to or removed by writ of prohibition, certiorari^

error, fuperfedeas, and the like. For, as the king's fuperior

courts (and efpecially the court of king's bench) have a

general fuperintendance over all inferior jurifdidtions, any-

corrupt or iniquitous pra6tices of fubordinate judges are

contempts of that fuperintending authority, whofe duty

it is to keep them within the bounds of juftice. 2. Thofe

committed by fherifFs, bailiffs, gaolers, and other officers of

the court : by abufing the procefs of the law, or deceiving

the parties, by any adb of oppreflion, extortion, collufive

behaviour, or culpable neglect of duty. 3, Thofe com-

mitted by attorneys and folicitors, who are alfo officers of

the refpeilive courts : by grofs inftances of fraud and cor-

ruption, injuftice to their clients, or other diflioneft pra6tice.

For the mal-pra(5lice of the officers refledls fome diftionour

on their employers : and, if frequent or unpuniftied, creates

among the people a difguft againft the courts themfelves.

4. Thofe committed by jurymen, in collateral matters re-

lating to the difcharge of their office : fuch as making de-

fault, when fummoned ; refufin^ to be fworn, or to give

any verdici ; eating or drinking without the leave of the

court, and efpecially at the coft of either party ; and other

mifljehaviours or irregularities of a fimilar kind : but not

in the mere exercife of their judicial capacities, as by giv-

ing a falfe or erroneous verdid. 5. Thofe committed by

witneffcs : by making default when fummoned, refufing to

be fworn or examined, or prevaricating in their evidence

when fworn. 6. Thofe committed by parties to any fuit

or proceeding before the court : as by difobedience to apy

* a Hawk. P. C. 142, 6f<r.

rule
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rule or order, made in the progrefs of a caufe ; by non-

payment of cofts awarded by the court upon a motion ; or,

by non-obfervance of awards duly made by arbitrators or um-t

pires, after having entered into a rule for fubmitting to fuch

determination *. Indeed the attachment for moft of this fpecies ^

of contempts, and efpecially for non-payment ofcofts and non-

performance of awards, is to be looked upon rather as a civil

execution for the benefit of the injured party; though carried

on in the ftiape of a criminal procefs for a contempt of the

authority of the court. And therefore it hath been held

that fuch contempts, and the procefs thereon, being pro-

perly the civil remedy of individuals for a private injury, are

not releafed or afFe<3:ed by a general aft of pardon. And, upoa

a fimilar principle, obedience to any rule of court may alfo

by ftatute ic Geo. III. c. 50. be enforced againft any perfon

having privilegeofparliament by the procefs of diftrefs infinite,

7. Thofe committed by any other perfons, under the degree

of a peer : and even by peers themfelves, when enormous

and accompanied with violence, fuch as forcible refcous and

the like ^
j or when they import a difobcdience to the king's

great prerogative writs, of prohibition, habeas corpus ^, and

the reft. Some of thefe contempts may arife in the face of

the court ; as by rude and contumelious behaviour ; by ob-

ftinacy, pcrverfenefs, or prevarication ; by breach of the peace,

or any wilful difturbance whatever : others in the abfence of

the party j as by difobeying or treating with difrefpe£l the

king's writ, or the rules or procefs of the court j by pervert-

ing fuch writ or procefs to the purpofes of private malice, ex-

tortion, or injuftice; by fpcaking or writing contemptuoully

of the court, or judges, adting in their judicial capacity ; by

printing falfe accounts (or even true ones without proper per-

miflion) of caufes then depending in judgment; and by any

thing in (hort that demonftrates a grofs want oi that regard

and refpeft, which when once courts of juftice are deprived

of, their authority (fo neceflary for the good Ofder of the

itingdom) is entirely loft among the people.

« See Vol, III. pag. 17. 8 4 Burr. 632, Lords Journ. 7 Feir,

* Styl. 227. 2 Hawk. P. C, 152, 8Jun, 1757,

Cr9, Jac, 41^. Salk. j26.

The
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The procefs of attachment, for thefe and the like 'con-

tempts, muft neceflarily be as antient as the laws themfelves.

For laws, without a competent authority to fecure their ad-

miniftration from difobedience and contempt, would be vain

and nugatory. A power therefore in the fupreme courts of

juftice to fupprefs fuch contempts, by an immediate attach-

ment of the offender, refults from the firft principles of judi-

cial eftablifhments, and muft be an infeparable attendant

upon every fuperior tribunal. Accordingly we find it actual-

ly exercifed, as early as the annals of our law extend. And,

though a very learned author ^ feems inclinable to derive this

procefs from the ftatute of Weftm. 2. 13 Edw. I. c. 39.

(which ordains, that in cafe the procefs of the king's courts

be refifled by the power of any great man, the fherifF Ihall

chaftife the refifters by imprifonment, *' a qua non deliheren-

*' tur fine fpeciali praecepto domini regis :" and if the fherifF

himfelf be refifted, he fhall certify to the courts the names

of the principal offenders, their aiders, confenters, com-
manders, and favourers, and by a fpecial writ judicial they

fhall be attached by their bodies to appear before the court,

and if they be convifted thereof they fhall be punifhed at the

king's pleafure, without any interfering by any other perfon

whatfoever) yet he afterwards more juftly concludes, that it

is a part of the /aw of the land\ and, as fuch, is confirmed by

the flatute of magna carta.

If the contempt be committed in the face of the court, the

offender may be inflantly apprehended and imprifoned, at the

difcretion of the judges.', without any farther proof or exami-

nation. But in matters that arife at a diflance, and of which

the court cannot have fo perfe6l a knowlege, unlefs by the

confeflion of the party or the teftimony of others, if the

judges upon affidavit fee fufficient ground to fufpedl that a

contempt has been committed, they either make a rule on

the fufpe£ted party to fhew caufe why an attachment fhould

not ifllie againft him ' ; or, in very flagrant inftances of con-

tempt, the attachment iffues in the iirfl inftance "^
j as it alfo

h Gilb. hift, C. P. ch. 3. i Stjl. 277.

j Staundf. P. C. 73. ^ k Salk. S4. Stra. 185. 5$4.

does.
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jjoesj if no fufficient caufe be (hewn to difcharge, and there-

upon the court confirms and makes abfolute, the original

rule. This procefs of attachment is merely intended to bring

the party into court : and, when there, he muft either ftand

committed, or put in bai), in order to anfwer upon oath to

fuch interrogatories as fhall be adminiftered to him, for the

better information of the court with refpedl to the circum-

ftances of the contempt. Thefe interrogatories are in the

nature of a charge or accufation, and muft by the courfe of

the court be exhibited within the firft four days^ : and, if

any of the interrogatories is improper, the defendant may

refufe to anfwer it, and move the court to have it ftruck

out ". If the party can clear himfelf upon oath, he is dif-

charged ; but, if perjured, may be profecuted for the per-

jury". If he confefles the contempt, the court will pro-

ceed to corre^ him by fine, or imprifonment, or both, and.

fometimes by a corporal or infamous punifhment °. If the

contempt be of fuch a nature, that, when the fa6l is once

acknowleged, the court can receive no farther information

by interrogatories than it is already pofTefTed of, (as in the

cafe of a refcous p) the defendant may be admitted to make

fuch fimple acknowlegement, and receive his judgement,

without anfwerlng to any interrogatories : but if he wil-

fully and obftinately refufes to anfwer, or anfwers in an

cvafive manner, he is then clearly guilty of a high and

repeated contempt, to be puniftied at the difcretion of

the court.

It cannot have efcaped the attention of the reader, that

this method, of making the defendant anfwer upon oath to

a criminal charge, is not agreeable to the genius of the

common law in any other inftance *3
j and feems indeed to

have been derived to the courts of king's bench and common

pleas through the medium of the courts of equity. For the

whole procefs of the courts of equity, in the feveral ftages

of a caufe, and finally to enforce their decrees, v/as, till

1 6 Mod. 73.
o Cro. Car. 146.

Jn Stra. 444. P The king v. Elkins. M. 8 Geo. III. B. R.

n 6 Mod. 73, ^ See Vol, III. pag, 100, loi,

the
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the introduiS^ion of fequeftrations, in the nature of a pro*

cefs of contempt j afting only in perfonam and not in rem.

And there, after the party in contempt has anfwered the in-

terrogatories, fuchhisanfwer may be contradidled and difprov-

ed by affidavits of the adverfe party : whereas in the courts of

law, the admiflion ef the party to purge himfelf by oath is

more favourable to his liberty, though perhaps not lefs dan-

gerous to his confcience ; for, if he clears himfelf by his

anfwers, the complaint is totally difmifled. And, with re-

gard to this fmgular mode of trial, thus admitted in this one

particular inftance, I fhall only for the prefent obferve j that

as the procefs by attachment in general appears to be ex-

tremely antient % and has in more modern times been recog-

nized, approved, and confirmed by feveral exprefs adts of

parliament % fo the method of examining the delinquent

himfelf upon oath, with regard to the contempt alleged, is

at leaft of as high antiquity ', and by long and immemorial

ufage is now become the law of the land.

' Yearb. aoHen. VI. 37. Z2 Edw. 11. ft. 2. c. a. §.4. 9 & 10 W. Ill,

IV. 39. c. 15. 12 Ann. ft, 2. c. i^. §. 5.

» Sut, 43 Eliz. c, 6. §. 3. 13 Car. t M. 5 Edw. LV. rot, 75. cited ia

Raft. Ent. 268. pi. 5,

tin
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Chapter the twenty first.

Of arrests.

WE are now to confider the regular and ordinary me-

thod of proceeding in the courts of criminal jurifdic-

tion ; which may be diftributed under twelve general heads^

following each other in a progreffive order : viz. i. Arreft j

2. Commitment, and bail ; 3. Profecution ; 4. Procefs ;

5. Arraignment, and it's incidents j 6* Plea, and ilTue ;

7. Trial, and conviction ; 8. Clergy ; 9. Judgment, and

it's confequences J 10. Reverfal of judgment; 11. Re-

prieve, or pardon ; 12. Execution : all which will be dif-^

cuffed in the fubfequent part of this book.

First then, of an arre/i : which is the apprehending or

reftraining of one's perfon, in order to be forthcoming to

anfwer an alleged or fufpedled crime. To this arreft all per-

fons whatfoever are, without diftin<Stion, equally liable in all

criminal cafes : but no man is to be arretted, unlefs charged

with fuch a crime, as will at leaft juftify holding him to

bail, when taken. And, in general, an arreft may be made

four ways : i. By warrant: 2. By an officer without war-

rant : 3. By a private perfon alfo without warrant : 4. By
an hue and cry.

Vol, IV. T I. A WARRANT
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1. A WARRANT may be granted in extraordinary cafes by

the privy council, or fecretaries of ftate * ; but ordinarily by

juftices of the peace. This they may do in any cafes where

they have a jurifdidion over the offence ; in order to compel

the perfon accufed to appear before them '' : for it would be

abfurd to give them power to examine an offender, unlefs

they had alfo a power to compel him to attend, and fubmit

to fuch examination. And this extends undoubtedly to all

trcafons, felonies, and breaches of the peace; and alfo to

all fuch offences as they have power to punifh by ftatute.

Sir Edward Coke indeed ' hath laid it down, that a juflice of

the peace cannot iffue a warrant to apprehend a felon upon

bare fufpicion ; no, not even till an indictment be adlually

found : and the contrary pradlice is by others "* held to be

grounded rather upon connivance, than the exprefs rule of

law ; though now by long cuflom eftablifhed. A doftrine,

which would in moft cafes give a loofe to felons to efcape

without punifhment ; and therefore fir Matthew Hale hath

combated it with invincible authority, and ftrcngth of rea-

fon : maintaining, i. That a juftice of peace hath power to

iffue a warrant to apprehend a perfon accufed of felony,

though not yet indii^ed' -, and, 2. That he may alfo iffue a

warrant to apprehend a pedon/ufpeJIed of felony, though the

original fufpicion be not in himfelf, but in the party that

prays his warrant j becaufe he is a competent judge of the

probability offered to him of fuch fufpicion^ But in both

cafes it is fitting to examine upon oath the party requiring a

warrant, as well to afcertain that there is a felony or other

crime adually committed, without which no warrant fhould

be granted j as alfo to prove the caufe and probability of fuf-

pedting the party, againft whom the warrant is prayed^.

This warrant ought to be under the hand and feal of the

juflice, fliould fet forth the time and place of making, and

the caufe for which it is made, and fhould be diredled to the

» I Lord Raym. 65. «» a Hawk. P.C. 84.

^ 2 Hawk. P. C. 84 e 2 Hal. P. C. loS,

« 4 Infl, 176. f Hid. no.
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conftable, or other peace officer, (or, it may be to any private

perfon by name s) requiring him to bring the party either

generally before any juftice of the peace for the county, or

only before the juftice who granted it; the warrant in the

latter cafe being called a fpecial warrant *. A general war-

rant to apprehend all perfons fufpedted, without naminor or

particularly defcribing any perfon in fpecial, is illegal and

void for it's uncertainty^ ; for it is the duty of the magi-

ftrate, and ought not to be left to the officer, to judge of the

ground of fufpicion. And a warrant to apprehend all per-

fons, guilty of a crime therein fpecified, is no legal warrant

:

for the point, upon which it's authority rcfts, is a fa6t to

be decided on a fubfequent trial ; namely, whether the per-

fon apprehended thereupon be really guilty or not. It is

therefore in fa6l no warrant at all ; for it will not juftify

the officer who ails under it "^ ; whereas a warrant, pro-

perly penned, (even though the magiftrate who iffues it (hould

exceed his jurifdidtion) will, by ftatute 24 Geo. II. c. 44.

at all events indemnify the officer, who executes the fame

minifterially. And, when a warrant is received by the

officer, he is bound to execute it, fo far as the jurifdi6tion of

the magiftrate and himfelf extends, A warrant from the

chief, or other, juftice of the court of king's bench extends

all over the kingdom : and is tejie^^ or dated, England -^ not

Oxfordjhire^ Berks, or other particular county. But the

warrant of a juftice of the peace in one county, as York-

fliire, muft be backed, that is, figned by a juftice of th«

Z Salk. 176, reign and under every adminiftration,

^ 2 Hawk. P. C. 85. except the four laft years of queen Anne,

» 1 Hal, P. C. 580. 2 Hawk. P. C. down to the year 1763 5 when fuch a

tz. warrant being iffjed to apprehend tha

^ A praftice had obtained in the fe- authors, printers and publifliers of a

cretaries office ever lince the reftoration, certain feditious libel, it's validity was

grounded on feme daufes in the a£ls for difputed j and the warrant was adjudged

regulating the prefs, of ifTubg general by the whole court of king's bench to

warrants to take up (without naming be void, in the cafe of Moneyy. Leach.

any perfon in particular) the authors, 5ri«. 5 Gee. III. B. R. After which,

printers and publifhers of fuch obfcene the ifluing of fuch general wartanrs was

or feditious libels, as were particularly declared illegal by a vote of the houfe

fpecified in the warrant. When thofe of commons, (Com. Jcurn. 22 Apr.

afts expired in 1694, the fame praftice 1766.)

y,-M inadvertently continued, in every

T 2 peace
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peace In another, as Middlefex, before it can be executed

there. Formerly, regularly fpeaking, there ought to have

been a frefh warrant in every frefli county ; but the practice

of backing warrants had long prevailed without law, and was

at laft authorized by ftatutes 23 Geo. II. c. 26. and 24 Geo.

II. c. 55. And now, by ftatute 13 Geo. III. c. 31. any

warrant for apprehending an Englifh offender, who may have

efcaped into Scotland, and vice verfa, may be endorfed and

executed by the local magiftrates, and the offender conveyed

back to that part of the united kingdoms, in which fuch

offence was committed.

2. Arrests by officers^ without warrant, may be executed

1. By a juftice of the peace ; who may himfelf apprehend,

or caufe to be apprehended, by word only, any perfon com-

mitting a felony or breach of the peace in his prefence '.

2. The flieriff, and 3. The coroner, may apprehend any fe-

lon within the county without warrant. 4. The conftable,

of whofe office we formerly fpoke ", hath great original and

inherent authority with regard to arrefts. He may, without

warrant, arreft any one for a breach of the peace, committed

in his view, and carry him before a juftice of the peace.

And, in cafe of felony adlually committed, or a dangerous

wounding whereby felony is like to enfue, he may upon

probable fufpicion arreft the felon ; and for that purpofe is

authorized (as upon a juftice's warrant) to break open doors,

and even to kill the felon if he cannot otherwife be taken ;

and, if he or his affiftants be killed in attempting fuch ar-

reft, it is murder in all concerned ". 5. Watchmen, either

thofe appointed by the ftatute of Winchefter, 13 Edw. I.

c. 4. to keep watch and ward in all towns from funfetting to

funrifing, or fuch as are mere affiftants to the conftable, may
virtute officii arreft all offenders, and particularly night-

walkers, and commit them to cuftody till the morning °.

3. Any private perfon (and a fortiori a peace officer) that

is prefent when any felony is committed, is bound by the law

I I Hal. P. C, 86. n 2 Hal. P. C. S8.— 96.

f .See Vol, I. fag. 355. " Ibid, 98,

to
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to arreft the felon ; on pain of fine and imprifonment, if he

cfcapes through the negligence of the ftanders by p. And
they may juftify breaking open doors upon following fuch

felon : and if they kill him, provided he cannot be otherwife

taken, it is juftifiable ; though if they are killed in endeavour-

ing to make fuch arreft, it is murder "J. Upon probable fuf-

picion alfo a private perfon may arreft the felon, or other

perfon fo fufpedled ^ But he cannot juftify breaking open

doors to do it; and if either party kill the other in the at-

tempt, it is manflaughter, and no more \ It is no more,

becaufe there is no malicious defign to kill : but it amounts

to fo much, becaufe it would be of moft pernicious confc-

quence, if, under pretence of fufpefting felony, any private

perfon might break open a houfe, or kill another ; and alfo

becaufe fuch arreft upon fufpicion is barely permitted by the

law, and not enjoined, as in the cafe of thofe who are prefent

when a felony is committed.

4. There is yet another fpecies of arreft, wherein both

officers and private men are concerned, and that is upon an

hue and cry raifed upon a felony committed. And hue (from

huer, to ftiout) and cry, hute/iu?n et clamor, is the old com-

mon law procefs of purfuing, with horn and with voice, all

felons, and fuch as have dangeroufly wounded another '. It

is alfo mentioned by ftatute Weftm. i. 3 Edw. I. c. 9. and

4 Edw. I. de officio coronatoris. But the principal ftatute,

relative to this matter, is that of Winchefter, 13 Edw. I.

c, I & 4. which direfts, that from thenceforth every coun-

try ftiall be fo well kept, that immediately upon robberies

and felonies committed, frefti fuit fliall be made from town

to town, and from county to county j and that hue and cry

fhall be raifed upon the felons, and they that keep the town

fliall follow with hue and cry, with all the town and the

towns near ; and fo hue and cry fliall be made from town to

town, until they be taken and delivered to the ftierifF. And,

that fuch hue and cry may more effedually be made, the

P 2 Hawk. p. C, 74. s 2 Hal. p. C. 82, 83.

<J 2 Hal. P. C. 77. t Brafton. /, 3. tr, Z, c, j. §. I. MIrr.

r Stat. 30 Geo, II, c, 241" c. 2. §. 6,

T 3 hundred
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hundred is bound by the fame ftatute, c. 3. to anfwer for

all robberies therein committed, unlefs they take the felon ;

which is the foundation of an adiion againft the hundred ",

in cafe of any lofs by robbery. By ftatute 27 Eliz. c. 13. no
hue and cry is fufficient, unlefs made with both horfemen

and footmen. And by ftatute 8 Geo. II. c. 16. the conftable

or like officer, refufing or negle6ling to make hue and cry,

forfeits 5/: and the whole vill or diftrift is ftill in ftri6tnefs

liable to be amerced, according to the law of Alfred, if any

felony be committed therein and the felon efcapes. An infti-

tution, which hath long prevailed in many of the eaftern

countries, and hath in part been introduced even into the

Mogul empire, about the beginning of the laft century

;

which is faid to have efFe<5tually delivered that yaft territory

from the plague of robbers, by making in fome places the

villages, in others the officers of juftice, refponfible for all

the robberies committed within their refpedive diftridts ^,

Hue and cry * may be raifed either by precept of a juftice of

the peace, or by a peace officer, or by any private man that

knows of a felony. The party raifmg it muft acquaint the

conftable of the vill with all the circumftances which he

knows of the felony, and the perfon of the felon ; and

thereupon the conftable is to fearch his own town, and raife

all the neighbouring vills, and make purfuit with horfe and

foot : and in the profecution of fuch hue and cry, the con-

ftable and his attendants have the fame powers, protection,

and indemnification, as if a£ling under the warrant of a juf-

tice of the peace. But if a man wantonly or malicioufly

raifes an hue and cry, without caufe, he fliall be feverely pu-

niflied as a difturber of the public peace y.

In order to encourage farther the apprehending of certain

felons, rewards and immunities are beftowed on fuch as bring

them to juftice, by divers acts of parliament. The ftatute

4 & 5 W. & M. c. 8. enadts, that fuch as apprehend a high-

wayman, and profecute him to conviction, fliall receive a re-

ward of 40/. from the public j to be paid to them (or, if

n See Vol. III. pag. i6o. * 2 Hal. P. C. 100—104.
w Mod. Vn. Hid, vi, 383, vli. 156, y j Hawk, P. C, 75.

killed
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killed in the endeavour to take him, then* executors) by the

flierifF of the county j befides the horfe, furniture, arms,

money, and other goods taken upon the perfon of fuch rob-

ber
J

with a refervation of the right of any perfon from

whom the fame may have been ftolen : to v\?hich the flatute

8 Geo. II. c. 16. fuperadds 10/. to be paid by the hundred

indemnified by fuch taking. By ftatutes 6 & 7 W. III. c. 17,

and 15 Geo. II. c. 28. perfons apprehending and convi<Sling

any offender againft thofe ftatutes, refpefting the coinage,

fhall (in cafe the offence be treafon or felony) receive a re-

ward of forty pounds ; or ten pounds, if it only amount to

counterfeiting the copper coin. By ftatute 10 & 1 1 W. III.

c. 23. any perfon apprehending and profecuting to convic-

tion a felon guilty of burglary, houfebreaking, horfefteal-

ing, or private larciny to the value of 55-. from any fbop,

warehoufe, coach-houfe, or ftable, ihall be excufed from all

parifli offices. And by ftatute 5 Ann. c. 31. any perfon fo

apprehending and profecuting a burglar, or felonious houfe-

breaker, (or, if killed in the attempt, his executors) fhall be

entitled to a reward of 40/^. By ftatute 6 Geo. I. c. 23. per-

fons difcovering, apprehending, and profecuting to convic-

tion, any perfon taking inward for helping others to their

ftolen goods, fliall be entitled to forty pounds. By ftatute

14 Geo. II. c. 6. explained by 15 Geo. II. c. 34. any per-

fon apprehending and profecuting to convidlion fuch as fteal,

or kill with intent to fteal, any ftieep or other cattle fpecified

in the latter of the faid a6ts, fliall for every fuch conviction

receive a reward often pounds. Laftly, by ftatute 16 Geo.

II. c. 15. and 8 Geo. III. c. 15. perfons difcovering, ap-

prehending, and convitSling, felons and others being found

at large during the term for which they are ordered to he

tranfported, fliall receive a reward of twenty pounds.

2 The ftatutes 4 & 5 W. & M. c. 8. burfing the (herifts) are extended to the

6&7 W. III. c. 17. and 5 Ann. c. 31, county palatine of Durham, by flat,

(together with 3 Geo. I. c. 15. §.4, 14 Geo, III, c. 46.

wkich diyeih the method of re-im-

T4
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Chapter the twenty second.

Of commitment and BAIL.

WHEN a delinquent is arretted by any of the means
mentioned in the preceding chapter, he ought regu-

larly to be carried before a juftice of the peace: And how
he is there to be treated, I {hall next fliew, under the fecond

head, of commitment and bail.

The juftice, before whom fuch prifoner is brought. Is

bound immediately to examine the circumftances of the

crime alleged : and to this end by ftatute 2 & 3 Ph. & M.
c. 10. he is to take in writing the examination of fuch pri-

foner, and the information of thofe who bring him : which,

Mr. Lambard obferves ^, was the firft warrant given for the

examination of a felon in the Englifli law. For, at the com-
mon law, nemo tenebatur proderefeipfum ; and his fault was

not to be wrung out of himfelf, but rather to be difcovered

by other means, and other men. If upon this inquiry it

manifcftly appears, either that no fuch crime was committed,

or that the fufpicion entertained of the prifoner was wholly

groundlefs, in fuch cafes only it is lawful totally to difcharge

him. Otherwife he muft either be committed to prifon, or

give bail ; that is, put in fecurities for his appearance, to an-

fwer the charge againft him. This commitment therefore

being only for fafe cuftody, wherever bail will anfwer the

fame intention, it ought to be taken j as in moft of the in-

ferior crimes : but in felonies, and other offences of a capi-

3 Eirtnanh, b. 2, c. 7,

taJ



Ch. 22.' Wrong s^ 297
tal nature, no bail can be a fecurity equivalent to the adtual

cuftody of the perfon. For what is there that a man may
not be induced to forfeit, to fave his own life ? and what fa-

tisfadion or indemnity is it to the public, to feife the efFe£ls

of them who have bailed a murderer, if the murderer himfelf

be fufFered to efcape with impunity ? Upon a principle fimi-

lar to which, the Athenian magiftrates, when they took a

folemn oath, never to keep a citizen in bonds that could give

three fureties of the fame quality with himfelf, did it with an

exception to fuch as had embezzled the public money, or

been guilty of treafonable pra6lices ''. What the nature of

bail is, hath been fliewn in the preceding book ' , viz. a de-

livery, or bailment, of a perfon to his fureties, upon their

giving (together with himfelf) fuificient fecurity for his ap-

pearance : he being fuppofed to continue in their friendly

cuftody, inftead of going to gaol. In civil cafes we have

feen that every defendant is bailable j but in criminal mat-

ters it is otherwife. Let us therefore inquire, in what cafes

the party accufed ought, or ought not, to be admitted to bail.

And, firft, to refufe or delay to bail any perfon bailable,

is an offence againft the liberty of the fubje£t, in any magif-

trate, by the common law** : as well as by the ftatute Weftm.

I. 3 Edw. I. c. 15. and the habeas corpus a6t, 31 Car* II.

c. 2. And, left the intention of the law fhould be fruftrated

by thejuftices requiring bail to a greater amount than the

nature of the cafe demands, it is exprefsly declared by ftatute

I W. & M. ft. 2. c. I. that exceflive ball ought not to be

required ; though what bail fliall be called exceflive, muft be

left to the courts, on confidering the circumftances of the

cafe, to determine. And on the other hand, if the magif-

trate takes infufiicient bail, he is liable to be fined, if the

criminal doth not appear*. Bail may be taken either in

court, or in fome particular cafes by the flieriff", coroner, or

other magiftrate j but moft ufually by the juftices of the

peace. Regularly, in all offences either againft the common

h Pott. Antlq. b. I. c. 18. ^ z Hawk. P. C. 90.

P SeeVoLlir, pag, 290. e Ihid.2<),

law



298 Public Book IV".

law or aft of parliament, that are below felony, the offen-

der ought to be admitted to bail, unlefs it be prohibited by

fome fpecial aft of parliament ^. In order therefore more

precifely to afcertain what offences are bailable.

Let us next fee, who may not be admitted to bail, or,

what offences are not bailable. And here I fhall not confider

any one of thofe cafes in which bail is oufted by ffatute,

from prifoners conviiied of particular offences ; for then fuch

imprifonment without bail is part of their fentence and pu-

nifliment. But, where the imprifonment is only for fafe cuf-

tody before the conviftion, and not for punilhment after-

wards, m fuch cafes bail is oufted or taken away, wherever

the offence is of a very enormous nature : for then the pub-

lic is entitled to demand nothing lefs than the higheft fecu-

rity that can be given, viz. the body of the accufed ; in or-

der to enfure that juftice fhall be done upon him, if guilty.

Such perfons therefore, as the author of the mirror obferves ^,

have no other fureties but the four walls of the prifon. By
the antient common law, before •* and fince * the conqueft,

all felonies were bailable, till murder was excepted by fta-

tute : fo that perfons might be admitted to bail before con-

viftion almoft in every cafe. But the ftatute Weftm. i.

3 Edw. I. c. 15. takes away the power of bailing in treafon,

and in divers inftances of felony. The ftatutes 23 Hen. VI.

c. 9. and I & 2 Ph. & Mar. c. 13. give farther regulations

in this matter : and upon the whole we may colleft '', that

no juftices of the peace can bail, i. Upon an accufation of

treafon: nor, 2. Of murder : nor, 3. In cafe of man-

flaughter, if the prifoner be clearly the flayer, and not barely

fufpefted to be fo ; or if any indiftment be found againft

him : nor, 4. Such as, being committed for felony, have

broken prifon ; becaufe it not only carries a prefumption of

guilt, but is alfo fuperadding one felony to another : 5. Per-

fons outlawed : 6. Such as have abjured the realm : 7. Ap-

f 2 Hal P. C. 127. eufafus ferplegios eTmlttt, fraeterjuam in

8 c. 2. §.24. flacito de homicid'w, ubi ad terrorem aliter

h ainft. 189. Jlatutumeji, (Glanv, /. 14. c. i.)

» /« omr.ibus fladtii defekma foiCt aC' k s Inft, 186, z Hal, P.C. 129.

provers.
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provers, of whom we (hall fpeak in a fubfequcnt chapter,

and perfons by them accufed : 8. Perfons taken with the

mainour, or in the fa6l of felony : 9. Perfons charged with

arfon : ro. Excommunicated perfons, taken by writ de ex-

communicato capiendo : all which are clearly not admiffiblc to

bail by the juftices. Others are of a dubious nature, as,

1 1 . Thieves openly defamed and known : 1 2. Perfons charg-

ed with other felonies, or manifeft and enormous offences

not being of good fame : and 13. Acceflbries to felony, that

labour under 'the fame want of reputation. Thefe feem to

be in the difcretion of the juftices, whether bailable or not.

The laft clafs are fuch as muji be bailed upon offering fuffi-

cient furety; as, 14. Perfons of good fame, charged with a

bare fufgicion of manflaughter, or other inferior homicide :

15. Such perfons, being charged with petit larciny or any

felony, not before fpecified : or, 16. With being acceffory to

any felony. Laflly, it is agreed that the court' of king's

bench (or any judge " thereof in time of vacation) may
bail for any crime whatfoever, be it treafon ", murder °, or

any other offence, according to the circumftances of the cafe.

And herein the wifdom of the law is very manifeft. To al-

low bail to be taken commonly for fuch enormous crimes,

would greatly tend to elude the public juflice : and yet there

are cafes, though they rarely happen, in which it would be

hard and unjuft to confine a man in prifon, though accufed

even of the greateft offence. The law has therefore provided

one court, and only one, which has a difcretionary power of

bailing in any cafe ; except only, even to this high jurifdic-

tion, and of courfe to all inferior ones, fuch perfons as are

committed by either houfe of parliament, fo long as the fef-

' 2 Inft. 189. Latch. 12^ Vaugh. any of the queen's privy council, (1

157. Comb, m. 298. i Comyns Anderf, 298.)

Dig. 495, o In omnibui placithde felonlafoletac-

n» Skin. 683. Salk. 105. Stra, 911. cufatus per plegios dimitti, praeterquam In

J Comyns Dig. 497. plac'ito de bomicidio. (Glanv. /. 14. c. r.)

" In the reign of queen Eh'zabeth it Sciendum tamen quod, in kct p!ecit», tion

was theunanimous opinion ofthe judges, fdet accufatus per p/egios dimitti, tiiji ex

that no court could bail upon a commit- regiae potejiath ber.efcio, (Ibid. c. ^.j

nacnt, for a charge of high treaf«n, by

ftoa
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fion lafts ; or fuch as are committed for contempts by any

of the king's fuperior courts of juftice p.

Upon the whole, if the offence be not bailable, or the

party cannot find bail, he is to be committed to the county

gaol by the mittimus of the juftice, or warrant under his hand

and feal, containing the caufe of his commitment ; there to

abide till delivered by due courfe of law '^. But this impri-

fonment, as has been faid, is only for fafe cuftody, and

not for punilhment : therefore, in this dubious interval be-

tween the commitment and trial, a prifoner ought to be ufcd

with the utmoft humanity ; and neither be loaded with need-

lefs fetters, or fubjedted to other hardfhips than fuch as are

abfolutely requifite for the purpofe of confinement only

:

though, what are fo requifite, muft too often be left to the

difcretion of the gaolers ; who are fjequently a mercilefs race

of men, and, by being converfant in fcenes of mifery, fteeled

againft any tender fenfation. Yet the law (as formerly held)

would not juftify them in fettering a prifoner, unlefs where he

was unruly, or had attempted to efcape^ : this being the hu-

mane language of our antient lawgivers ',
** cujlodes poenam

^^ftbi commijjorum non augeant, nee eos torqueant ; Jed omnifae-

' vitia remotay pietateque adhibita, judicia debite exequantur,^*

p Staundf. P. C. 73. b, » 2 Inft. 381^ 3 Inft. 34,

q 2 Hal. P. C. 122. s Flet. /. i. c . z6.
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Chapter the twenty third.

Of the several MODES of
PROSECUTION.

TH E next ftep towards the punifhment of offenders is

their profecution, or the manner of their formal ac-

cufation. And this is either upon a previous finding of the

fadt by an inqueft or grand jury ; or without fuch previous

finding. The former way is either by prefentment, or /*«-

diBment,

I. A PRESENTMENT, generally taken, is a very compre-

henfive term ; including not only prefentments properly (o

called, but alfo inquifitions of ofi;ce, and indictments by a

grand jury. A prefentment, properly fpeaking, is the notice

taken by a grand jury of any offence from their own know-

lege or obfervation *, without any bill of indiftment laid

before them at the fuit of the king. As, the prefentment of

a nufance, a libel, and the like ; upon which the officer of

the court mufl afterwards frame an indidment '', before the

party prefented can be put to anfwer it. An inquifition of

office is the a£t of a jury, fummoned by the proper ofiicer to

inquire of matters relating to the crown, upon evidence laid

before them. Some of thefe are in themfelves conviClions,

and cannot afterwards be traverfed or denied ; and therefore

the inquefl, or jury, ought to hear all that can be alleged

on both fides. Of this nature are all inquifitions oi fela

defe ; of flight in perfons accufed of felony j of deodands,

and the like ; and prefentments of petty offences in the

Iheriff's tourn or court-leet, whereupon the prefiding officer

may fet a fine. Other inquifitions may be afterwards tra-

verfed and examined j as particularly the coroner's inquifi-

« Lamb, Einnanb, /. 4, c. 5.
b 2 Inft, 739,

tion
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tion of the death of a man, when it finds any one guilty of
homicide : for in fuch cafes the offender fo prefented muft
be arraigned upon this Inquifition, and may difpute the truth

of it ; which brings it to a kind of indiftment, the moft
ufual and efFeftual means of profecution, and into which we
will therefore inquire a little more minutely.

II. An indiSiment^ is a written accufation of one or more
perfons of a crime or mifdemefnor, preferred to, and pre-

fented upon oath by, a grand jury. To this end the fheriff

of every county is bound to return to every feffion of the

peace, and every commiffion of oyer and terminer^ and of ge-

neral gaol delivery, twenty-four good and lawful men of the

county, fomeout of every hundred, to inquire, prefent, do,

and execute all thofe things, which on the part of our lord

the king fhall then and there be commanded them ^. They
ought to be freeholders, but to what amount is uncertain ^

:

which feems to be cafus omiffus, and as proper to be fupplied

by the legiflature as the qualifications of the petit jury; which

were formerly equally vague and uncertain, but are now
fettled by feveral acls of parliament. However, they are ufu-

ally gentlemen of the beft figure in the county. As many as

appear upon this panel, are fworn upon the grand jury, to

the amount of twelve at the leaft, and not more than twenty

three ; that twelve may be a majority. Which number, as

well as the conftitution itfelf, we find exadly defcribed, fo

early as the laws of king Ethelrcd ^ *' Exeant feniores duO"

*' decim thani^ et praefe£ius cum eis, et jurentfuperfanffuarium

'* quod eis in manus datur, quod nolint ullum innocentem accu-

" farey nee aliquem noxium celare." In the time of king

Richard the firft (according to Hoveden) the procefs of

ele£ting the grand jury, ordained by that prince, was as fol-

lows : four knights were to be taken from the county at

large, who chofe two more out of every hundred ; which

two afTociated to themfelves ten other principal freemen, and

thofe twelve were to anfwer concerning all particulars re-

lating to their own diflridl. This number was probably

c See appendix. §. i, c Ibid. 155.

<» a Hal. P. C. 1 54. / WUk. LL. An^U Sax, 117.

found
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found too large and inconvenient ; but the traces of this in-

ftitution ftill remain, in that feme of the jury muft be fum-

moned out of every hundred. This grand jury are previoufly

inftrudted in the articles of their inquiry, by a charge from

the judge who prefides upon the bench. They then with-

draw, to fit and receive indiftments, which are preferred to

them in the name of the king, but at the fuit of any private

profecutor ; and they are only to hear evidence on behalf of

the profecution : for the finding of an indi£lment is only in

the nature of an inquiry or accufation, which is afterwards

to be tried and determined j and the grand jury are only to

inquire upon their oaths, whether there be fufficient caufe to

call upon the party to anfwer it. A grand jury however

ought to be thoroughly perfuaded of the truth of an inditSl-

ment, fo far as their evidence goes j and not to reft fatisfied

merely with remote probabilities : a dodlrine, that might be

applied to very oppreflive purpofes s.

The grand jury are fworn to inquire, only for the body

of the county, pro corpore comitatus ; and therefore they can-

not regularly inquire of a fadl done out of that county for

which they are fworn, unlefs particularly enabled by zdi of

parliament. And to fo high a nicety was this matter aniiently

carried, that where a man was wounded in one county, and

died in another, the offender was at common law indict-

able in neither, becaufe no complete a6l of felony was done

in any one of them : but by ftatute 2 & 3 Edw. VI. c. 24.

he is now indidlable in the county where the party died.

And, by ftatute 2 Geo. II. c. 21. if the ftroke or poifoning

be in England, and the death upon the fea or out of England ;

or, vice verfa j the offenders and their acceffories may be

indided in the county where either the death, poifoning, or

ftroke fhall happen. And fo in fome other cafes : as parti-

cularly, where treafon is committed out of the realm, it

may be inquired of in any county within the realm, as the

king fliall dired, in pursuance of ftatutcs 26 Hen, VIII.

f^' 13' 33 Hen. VIII. c. 23. 35 Hen. VIII. c. 2. and5&6
Edw. VI, c. II. And counterfeiters, wafhers, or minifhers

S Sttte "frials. IV. 183.
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of the current coin, together with all manner of felons and

their acceflbries, may by ftatute 26 Hen. VIII. c. 6. (con-

firmed and explained by 34 & 35 Hen. VIII. c. 26. §. 75,

76.) be indi6led and tried for thofe offences, if committed in

any part "* of Wales, before the juftices of gaol delivery and

of the peace in the next adjoining county of England, where

the king's writ runneth ; that is, at prefent in the county

of Hereford or Salop ; and not, as it fliould feem, in the

county of Chefter or Monmouth : the one being a county

palatine where the king's writ did not run, and the other a

part of Wales, in 26 Hen. VIII '. Murders alfo, whether

committed in England or in foreign parts \ may by virtue

of the ftatute 33 Hen. VIII. c. 23. be inquired of and tried

by the king's fpecial commiffion in any fhire or place in the

kingdom. By ftatute 10 & 11 W. III. c. 25. all robberiea

and other capital crimes, committed in Newfoundland, may
be inquired of and tried in any county in England. Offences

a^ainft the black aft, 9 Geo. I. c. 22. may be inquired of

and tried in any county of England, at the option of the

profecutor '. So felonies in deftroying turnpikes, or works

upon navigable rivers, eredled by authority of parliament,

may by ftatutes 8 Geo. II. c. 20. and 13 Geo. III. c. 84.

be inquired of and tried in any adjacent county. By ftatute

26 Geo. II. c. 19. plundering or ftealing from any veflel in

diftrefs or wrecked, or breaking any fliip contrary to 12 Ann.

ft. 2. c. 18 '". may be profecuted either in the county where

the faft is committed, or in any county next adjoining ; and,

if committed in Wales, then in the next adjoining Englifli

county : by which is underftood to be meant fuch Englifli

county as, by the ftatute 26 Hen. VIII. above-mentioned,

had before a concurrent jurifdiclion of felonies committed in

Wales ". Felonies committed out of the realm, in burning

h Stra, 533. 8 Mod. 134. Parry and Roberts were convifted of

i See Hardr. 66. plundering a veflel which was wrecked

It Ely's cafcj at the old bailey. Dec. on the coaft of Anglcfey. It was moved

fefl". 1 720. in arreft of judgment, that Chefter and

1 So held by all the judges, H. 1

1

not Salop was the next adjoining Eng-

Geo. III. in the cafe of Richard Mortis lifh county. But all the judges (in Mich.

on a cafe referred froni the old bailey. 1 5 Geo. III.) held the jjrofecHtioa to be

n» See page 246. regular.

» AtShrewfl}uiyfummeraflifes,i774,

pr
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or deftroying the king's (hips, magazines, or ftores, may by

ftatute 12 Geo. III. c. 24. be inquired of and tried in any

county of England, or in the place where the ofFence is com-

mitted. By ftatute 13 Geo. III. c. 63. mifdemefnors com-

mitted in India may be tried upon information or indldlment

in the court of king's bench in England j and a mode is

jnarked out for examining witnefTes by commiffion, and

tranfmitting their depofitions to the court. But, in general,

all offences muft be inquired into as well as tried in the

county where the fadl is committed. Yet if larciny be com-

mitted in one county, and the goods carried into another,

the offender may be indi6led in either ; for the offence is

complete in both ". 0r, he may be indidled in England for

larciny in Scotland, and carrying the goods with him into

England, or vice verfa ; or for receiving in one part of the

united kingdoms goods that have been ftolen in another p.

But for robbery, burglary, and the like, he can only be in-

cli6led where the fail was actually committed : for though

the carrying away and keeping of the goods is a continuation

of the original taking, and is therefore larciny in the fecond

county, yet it is not a robbery or burglary in that jurifdic-

tion. And if a perfon be indidled in one county for larciny of

goods originally taken in another, and be thereof convidled

or ftands mute, he fhall not be admitted to his clergy
;
pro-

vided the original taking be attended with fuch circum-

ftances, as would have oufted him of his clergy by virtue of

any ftatute made previous to the year 169 1 "J.

When the grand jury have heard the evidence, if they

think it a groundlefs accufation, they ufed formerly to ed-

dorfe on the back of the bill, " ignoramus-" or, we know
nothing of it j intimating, that though the fails might pof-

fibly be true, that truth did not appear to them : but now,

they affert in EngliiOb, more abfolutely, " not a true bill ;'*

or (which is the better way) *' not found ;" and then the

party is difcharged without farther anfwer. But a frefh bill

may afterwards be preferred to a fubfequent grand jury. If

they are fatisfied of the truth of the accufation, they then

• 1 Hal. p. c. 507. q Stat. 25 Hen.VIII. c. 3. 3 W. & M. c. 9,

P Stat. 13 Geo. III. e. 31.

Vol, IV. U cndorfc
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endorfe upon it^ " a true bill ;" antiently, " billa vera.**

The indidment is then faid to be found, and the party

ftands indided. But, to find a bill, there muft at leaft

twelve of the jury agree : for fo tender is the law of England

of the lives of the fubjc6ts, that no man can be convicted at

the fuit of the king of any capital offence, unlefs by the una-

nimous voice of twenty-four of his equals and neighbours ;

that is, by twelve at leaft of the grand jury, in the firft place,

afTenting to the accufation ; and afterwards, by the whole

petit jury, of twelve more, finding him guilty upon his trial.

But, if twelve of the grand jury afTent, it is a good prefent-

ment, though fome of the reft difagree^ And the indid-

nient, when fo found, is publicly delivered into court.

Indictments mufl have a precife and fufHcient certainty.

By flatute i Hen. V. c. 5. all indijSlments mufl fet forth the

chriftian name, firname, and addition of the flate and degree,

myflery, town, or place, and the county of the offender: and

all this to identify his ferfon. The /;W, and place, are alfo to

be afcertained, by naming the day, and townfhip, in which

the fadl was committed : though a miflake in thefe points is

in general not held to be material, provided the time be laid

previous to the finding of the indidlment, and the place to be

within the jurifdidtion of the court j unlefs where the place

is laid, not merely as a venuey but as part of the defcription

of the fadl C But fometimes the time may be very material,

where there is any limitation in point of time affigned for the

profecution of offenders j as by the flatute 7 Will. III. c. 3.

which enacts, that no profecution fhall be had for any of the

treafons or mifprifions therein mentioned (except an affafllna-

tion defigned or attempted on the perfon of the king) unlefs

the bill of indictment be found within three years after the

offence committed * : and, in cafe of murder, the time of

the death mufl be laid within a year and a day after the mor-

tal flroke was given. The offence itfelf mufl alfo be fet forth

with clearnefs and certainty : and in fome crimes particular

words of art mufl be ufed, which are fo appropriated by the

law to exprcfs the precife idea which it entertains of the of-

' 2 Hal. P.C. 161. • Foil. 249.

i I Hawk, P. c. 435. fence.
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fence, that no other words, however fynonymous they may
feem, are capable of doing it. Thus, in trcafon, the fadls

muft be laid to be done, " treafonably, and againft his alle-

•* giancej" antiently, '-' proditorie et contra Ugeantiaefuae debU
** turn :" elfe the indidlment is void. In indictments for mur*
der, it is neceflary to fay that the party indi£ted " murdered,'*

not *' killed" or " flew^,'* the other; which till the late ftatute

was exprefled in Latin by the word *' murdravit '." In all

indi£lments for felonies, the adverb " felonioufly, felonicey*

muft be ufed; and for burglaries alfo, ^'^ burglariter," or in

Englifli, *' burglarioufly :" and all thefe to afcertain the in-

tent. In rapes, the word " rapuit" or " ravifhed," is necef-

fary, and muft not be exprefled by any periphrafis j in order

to render the crime certain. So in larcinies alfo, the words
*' felonice cepit et afportavit^ felonioufly took and carried

** away," are neceflary to every indidlment j for thefe only can

exprefs the very offence. Alfo in indidments for murder,

the length and depth of the wound fliould in general be ex-

prefled, in order that it may appear to the court to have been

of a mortal nature : but if it goes through the body, then

it's dimenfions are immaterial, for that is apparently fufficient

to have been the caufe of the death. Alfo, where a limb, or

the like, is abfolutely cut off", there fuch defcription is im-

poflible". Laftly, in indictments the value of the thing,

which is the fubjedl or inftrument of the ofi^ence, muft fome-

times be exprefled. In indiftments for larcinies this is necef-

fary, that it may appear whether it be grand or petit larciny;

and whether entitled or not to the benefit of clergy : in homi-

cide of all forts it is neceflary ; as the weapon with which ft

is committed, is forfeited to the king as a deodand.

The remaining methods of profecution are without any

previous finding by a jury, to fix the authoritative ftamp of

verifimilitude upon the accufation. One of thefe, by the

common laW) was when a thief was taken with the mainour^

that is, with the thing ftolen upon him, in manu. For he

might, when fo detected flagrante deliilo, be brought into

court, arraigned, and tried, without indictment : as by the

t See Vol. HI. pag, 311, u 5 Rep. izx,

U 2 Daniflj
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Danifti law he might be taken and hanged upon the fpot,

without accufation or trial ". But this proceeding was takeqi

away by feveral ftatutes in the reign of Edward the third * :

though in Scotland a fimilar procefs remains to this day y.

So that the only fpecies of proceeding at the fuit of the king,

without a previous indictment or prefentment by a grand

jury, now feems to be that of information.

III. Informations are of two forts j firft, thofe which

are partly at the fuit of the king, and partly at that of a fub-

jc61: ; and fecondly, fuch as are only in the name of the king.

The former are ufually brought upon penal ftatutes, which
inflidi a penalty upon convi6lion of the offender, one part to

the ufe of the king, and another to the ufe of the informer ;

ind are a fort of qui tarn a£lions, (the nature of which was

explained in a former volume ') only carried on by a crimi-

nal inftead of a civil procefs : upon which I {hall therefore

only obferve, that by the ftatute 31 Eliz. c. 5. no profecu-

tion upon any penal ftatute, the fuit and benefit whereof are

limited in part to the king and in part to the profecutor, can

be brought by any common informer after one year is ex-

pired fmce the commiffion of the offence ; nor on behalf of

the crown after the lapfe of two years longer ; nor, where

the forfeitur|is originally given only to the king, can fuch

jjrofecution be had after the expiration of two years from the

commiflion of the offence.

The informations, that are exhibited in the name of the

king alone, are alfo of two kinds : firft, thofe which are

truly and properly his own fuits, and filed ex officio by his

own immediate officer, the attorney general : fecondly, thole,

in which, though the king is the nominal profecutor, yet it

is at the relation of fome private perfon or common informer ;

and they are filed by the king's coroner and attorney in the

court of king's bench, ufually called the mafter of the crown-

©ffice, who is for this purpofe the ftanding officer of the pub-

lic. The objefis of the king's own profecutions, filed ex

•fflcio by his own attorney general, are properly fuch enor-

w Stkrjih. dejurt Suan, I, i, c. 5. T LorJ Kayms. I. 33X.

* »Ha]. P.C. 149, B Sc«V*l, III. pag, 169.
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mous mifdemefnors, as peculiarly tend to diflurb or endanger

his government, or to moleft or affront him in the regular

difcharge of his royal fundions. For offences fb high and^

dangerous, in the punifhment or prevention of which a mo-
ment's delay veould be fatal, the law has given to the crown

th& power of an immediate profecution, without waiting for

any previous application to any other tribunal : which power,

thus necefTary, not only to the cafe and fafety, but even to the

very exiftence of the executive magiftrate, was originally re-

ferved in the great plan of the Englifh conftitution ; wherein

provifion is wifely made for the dueprefervationof all it's parts.

The objedls of the other fpecies of informations, filed by the

mafler of the crown-office upon the complaint or relation of

a private fubjedt, are any grofs and notorious mifdemefnorJ,

riots, batteries, libels, and other immoralities of an atrocious

kind % not peculiarly tending to diflurb the government (for

thofe are left to the care of the attorney general) but which,

on account of their magnitude or pernicious example, de-

ferve the mofl public animadverfion. And when an infor-

mation is filed, either thus, or by the attorney general ex of-

fiiio^ it mufl be tried by a petit jury of the county where the

offence arifes : tifter which, if the defendant be found guilty,

he muft refort to the court for his punifhment.

There can be no doubt but that this mode of profecu-

tion, by information (or fuggeftion) filed on record by the

king's attorney general, or by his coroner or mailer of the

crown-office in the court of king's bench, is as antient as the

common law itfelf ''. For as the king was bound to profe-

cute, or at Icafl to lend the fandlion of his name to a prbfe-

cutor, whenever a grand jury informed him upon their oaths

that there was a fufficient ground for inflituting a criminal

fuit ; fo, when thefe his immediate officers were otherwife

fufficiently affured that a man had committed a grofs mifde-

mefnor, either perfonally againft the king or his govern-

ment, or againfl the public peace and good order, they were

at liberty, without waiting for any farther int,elligence, to

convey that information to the court of king's bench by a

a 2 Hawk. P. C. 260,; ^ \ Show. n%>

U 3 fuggeftioa
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fuggeflion on record, and to carry on the profecution in his

majefty's name. But thefe informations (of every kind) arc

confined by the conftitutional law to mere mifdemefnors on-

ly : for, wherever any capital offence is charged, the fame

Jaw requires that the accufation be warranted by the oath of

twelve men, before the party {hall be put to anfwer it.

And, as to thofe offences, in which informations were al-.

lowed as well as indi^ments, fo long as they were confined

to this high and refpe^able jurifdi£lion, and were carried on

in a legal and regular courfe in his majefty's court of king's

bench, the fubjefl had no reafon to complain. The fame

jiotice was given, the fame procefs was iffued, the fame pleas

were allowed, the fame trial by jury was had, the fame

judgment was given by the fame judges, as if the profecution

had originally been by indictment. But when the ftatute

3 Hen. VII. c. i. had extended the jurifdidion of the court

of ftar-chamber, the members of which were the fole judges

of the law, the fadl, and the penalty ; and when the ftatute

1 1 Hen,. Vn. c. 3. had permitted informations to be brought

by any informer upon any penal ftatute, not extending to

life or member, at the affifes or before the juftices of the

peace, who were to hear and determine the fame according

to their own difcretioii ; then it was, that the legal and or-

derly jurifdiilion of the court of king's bench fell into difufe

and oblivion, and Empfon and Dudley (the wicked inftru-

ments of king Henry VII) by hunting out obfolete penal-

ties, and tliis tyrannical mode of profecution, with other

oppreflive devices '^, continually harraffed the fubjedl and

ihamefully enriched the crown. The latter of thefe acts was

foon indeed repealed by ftatute i Hen. VIII. c. 6. but the

court of ftar-chamber continued in high vigour, and daily

jncreafing it's authority, for more than a century longer
j

;ill finally aboliflied by ftatute 16 Car. J. c. 10,

Upon this difTolution the old common law • authority of

^hc court of king's bench, as the cujios morum of the nation,

being found neceflary to refide fomewhere for the peace an4

gopd governn^eoj gf the kingdom, was again revived in prac-

f I And, 157, «•

J
Mod, ij.6ij,

tice.
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tice •=. And it is obfervable, that, in the fame a£l of parlia-

ment which abolifhed the court of ftar-chamber, a convic-

tion by information is exprefsly reckoned up, as one of the

legal modes of conviftion of fuch perfons, as fhould offend

a third time againft the provifions of that ftatute ^. It is

true, fir Matthew Hale, who prefided in this court foon after

the time of fuch revival, is faid « to have been no friend to

this method of profecution : and, if fo, the reafon of fuch

his diflike was probably the ill ufe, which the mafter of the

crown -office then made of his authority, by permitting the

fubjeft to be harrafled with vexatious informations, when-

ever applied to by any malicious or revengeful profecutor

;

rather than his doubt of their legality, or propriety upon ur-

gent occafions ^. For the power of filing informations, with*

out any control, then refided in the breaft of the mafter

:

and, being filed in the name of the king, they fubjedled the

profecutor to no cofts, though on trial they proved to be

groundlefs. This oppreffive ufe of them, in the times pre-

ceding the revolution, occafioned a ftruggle, foon after the

acceilion of king William *, to procure a declaration of their

illegality by the judgment of the court of king's bench. But

fir John Holt, who then prefided there, and all the judges,

were clearly of opinion, that this proceeding was grounded

on the common law, and could not be then impeached.

And, in a few years afterwards, a more temperate remedy

was applied in parliament, by ftatute 4 & 5 W. & M. c. 18.

which enadis, that the clerk of the crown fliall not file any

information without exprefs direftion from the court of

king's bench : and that every profecutor, permitted to pro-

mote fuch information, ftiall give fecurity by a recognizance

of twenty pounds (which now feems to be too fmall a fum)

to profecute the fame with efFe<Sb ; and to pay cofts to the

defendant, in cafe he be acquitted thereon, unlefs the judge,

who tries the information, ftiall certify there was reafonable

caufe for filing it j and, at all events, to pay cofts, unlefs

« Styl. Rep. 217. 245, Styl. praft. 8 5 Mo(?. 460.

^eg. tit. Information, pap. 187. (edit. h 1 Saund. 301. 1 Sid. 174.

1657.; 2Sid.7i. I Sid. 152. ' M. iW. &M, jMod, 459. Comb.
f StAt, i6Car. I. c, 10, §. 6. 141. far. 361. 1 Shuw. 106.

U A the
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the information (hall be tried within a year after iflue joined.

But there is a provifo in this aft, that it fhall not extend to

any other informations, than thofe which are exhibited by

the mafter of the crown-office : and, confequently, infor-

mations at the king's own fuit, filed by his attorney general,

are no way reftrained thereby.

There is one fpecies of informations, ftill farther regu-

lated by ftatute 9 Ann. c. 20. viz. thofe in the nature of a

writ of guo zvarranto ; which was fhewn, in the preceding

volume •'j to be a remedy given to the crown againft fuch as

bad ufurped or intruded into any office or franchife. The
modern information tends to the fame purpofe as the antient

Writ, being generally made ufe of to try the civil rights of

fuch franchifes ; though it is commenced in the fame man-

ner as other informations are, by leave of the court, or at

the will of the attorney general : being properly a criminal

profecution, in order to fine the defendant for his ufurpation,

as well as to oufi: him frohi his office ; yet ufually confidered

at prefent as merely a civil proceeding.

These are all the methbds of profecution at the fuit of

the king. There yet remains another, which is merely at

the fuit of the fubjeft, and is called an appeal.

IV. An appeal, in the fenfe wherein it is here ufed, does

not fignify any complaint to a fuperior court of an injuftice

done by an inferior one, which is the general ufe of the

VrorA ; but it here means an original fuit, at the time of it's

firft commencement '. An appeal therefore, when fpoken

of as a criminal profecution, denotes an accufation by a pri-

vate fubjedl againft another, for fome heinous crime; de-

manding punifhment on account of the particular injury

fufFered, rather than for the oftence againft the public. As
this mtethod of profecution is ftill in force, I cannot omit to

mention it : but, as it is very little ii; ufe, on account of the

k See Vol. Ill, pag. 462. one ; and not the verb neuter, which

1 It is derived from the French, "<i^- fignifies the fame as the ordinary fenie of

"/!£//«-," tlie verb a<3ive, which ligni- " appeal" in Englifli. •

fcs to call upon, fununon, or challenge

great
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great nicety required in condudting it, I fhall treat of It very

briefly ; referring the ftudent for more particulars to other

more voluminous compilations "".

This private procefs, for the puniftiment of public

crimes, had probably it's original in thofe times, when a

private pecuniary fatisfa£lion, called a weregild, v^as con-

ftantly paid to the party injured, or his relations, to expiate

enormous offences. This was a cuftom derived to us, in

common with other northern nations ", from our anceftors,

the antient Germans ; among whom according to Tacitus %
'* luitur homkidium certo armentorum ac pecorum numero ; red"
** pitque fqt'tsfa^ionem univerfa domus p." In the fame man-
ner by the Irifli Brehon law, in cafe of murder, the Brehon

or judge was ufed to compound between the murderer, and

the friends of the deceafed who profecuted him, by caufing

the malefa<Si:or to give unto them, or to the child or wife of.

him that was flain, a recompenfe which they called an

eriach'i. And thus we find in our Saxon laws (particularly

thofe of king Athelftan ') the- feveral weregilds for homicide

eftabliflied in progreflive order, from the death of the ceorl

or peafant, up to that of the king himfelf «. And in the

laws of king Henry I ', we have an account of what other

offences were then redeemable by weregild, and what were

not fo ". As therefore, during the continuance of this cuf-

tom, a procefs was certainly given, for recovering the were-

gild by the party to whom it was due j it feems that, when

« 2 Hawk. P. C, ch, 23. fubjefl: was paid entirely to the relations

n Stiernh. dejure Suson, I. 3. c.4. of the party flain : but that of the king

• deM.G. f. 21. ^-as divided j one half being paid to the

P And in another place, (c.iz.) "De- pubhc, the other to the royal family.

" Uilh, pro modo foenarum, equorum pe- t c. 12.

*' corumque numero con-viSIi mulciantur, u In Turkey this principle is ftill caf-

** Pars mulBae regi velc't-uitati
;
pars ipfi ried fo far, that even murder is never

*• qui vindicatur, vel propinqu'isejus, ex- profeccted by the officers of the govem-
*'fil-vitur." ment, as with us. It is the bufinefs of

S Spenfer'sftateoflreland, pag.1513. the next relations, and them only, to

«/;/. Hughes. revenge the flaughter of their kinfmen :

" Judic. Ci-v:t. Lund. Wilk. 71. and if tbey rather choofe (as they ge-

' The weregild of a ceorl was 266 nerally do) to compound the matter for

thrymfaSj that of the king 30000; each money, nothing more is faid about it,

thrymfa being equal to about a ftillijig of (Lady M, W, Montague, lett. 42.

)

•ur pre/eut mooey. Tltf weregild of a

thefe

.
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thefe offences by degrees grew no longer redeemable, the pri-

vate procefs was ftill continued, in order to infure the inflic-

tion ofpunifhment upon the offender, though the party injured

was allowed no pecuniary compenfation for the offence.

But, though appeals were thus in the nature of profecu-

tions for fome atrocious injury committed more immediately

againft an individual, yet it alfo was antiently permitted,

that any fubjeft might appeal another (iibjedt of high-trea-

fon, either in the courts of common law ", or in parliament,

pr (for treafons committed beyond the feas) in the court of

the high conftable and marfhal. The cognizance of appeals

in the latter ftill continues in force; and fo late as 1631

there was a trial by battel awarded in the court of chivalry,

on fuch an appeal of treafon "
: but that in the firft was vir-

tually aboliftied ^ by the ftatutes 5 Edw. Ill, c. 9. and 25 Edw,

III. c. 24. and in the fecond exprefsly by ftatute i Hen. IV.

c. 14. So that the only appeals now in force, for things done

within the realm, are appeals of felony and mayhem.

An appeal oi felony may be brought for crimes committed

cither againft: the parties themfelves, or their relations. The
crimes againft the parties themfelves are larciny, rape, and

arfon. And for thefe, as well as for mayhem, the perfons

robbed, raviftied, maimed, or whofe houfes are burnt, may

inftitute this private procefs. The only crime againft one's

relation, for which an appeal can be brought, is that of kill-

ing him, by either murder or manflaughter. But this can-

not be brought by every relation : but only by the wife for

the death of her huftjand, or by the heir male for the death

of his anceftor j which heirfliip was alfo confined, by an or-

dinance of king Henry the firft, to the four neareft degrees

of blood *. It is given to the wife, on account of the lofs

of her huftjand : therefore, if fhe marries again, before or

pending her appeal, it is loft and gone; or, if flie marries

after judgment, ftie ftiall not demand execution. The heir, as

was faid, muft alfo be heir male, and fuch a one as was the

w Britt. c. 2S. y I Hal. P. C. 349.
•* By Donald lord Rea againll D-ivid z Mirr. C. 2. §. 7.

Ramfev. fRulhw, vol, ;', part, 2. pag,
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next heir by the courfe of the common kw, at the time of

the killing of the anceftor. But this rule has three excep-

tions : I. If the perfon killed leaves an innocent wife, fhe

only, and not the heir, ihall have the appeal : 2. If there be no

wife, and the heir be accufed of the murder, the perfon, who
next to him would have been heir male, fhall bring the ap-

peal : 3. If the wife kills her hufband, the heir may appeal

her of the death. And, by the ftatute of Gloucefter,

6 Edw. I. c. 9. all appeals of death muft be fued within a

year and a day after the completion of the felony by the death

of the party : which feems to be only declaratory of the old

common law ; for in the Gothic conftitutions we find the

fame " praefcriftio annalis^ quae currit adverfus aSiorem^ fide
** homicida ei non conjlat intra annum a caedefafia, nee quen~

** quam interea arguat et accufet*,"

These appeals may be brought, previous to any indict*

ment; and, if the appellee be acquitted thereon, he cannot

be afterwards indidled for the fame offence. In like manner

as by the old Gothic conftitution, if any offender gained a

verdift in his favour, when profecuted by the party injured,

he was alfo underflood to be acquitted of any crown profe-

cution for the fame offence ^
: but, on tlRt contrary, if he

made his peace with the king, flill he might be profecuted

at the fuit of the party. And fo, with us, if a man be ac-

quitted on an indidlment of murder, or found guilty, and

pardoned by the king, ftill he ought not (in ftridnefs) to go

at large, but be imprifoned or let to bail till the year and day

be pafl, by virtue of the flatute 3 Hen. VII. c. i. in order

to be forthcoming to anfwer any appeal for the fame felony,

not having as yet been punifhed for it : though, if he hath

been found guilty of manflaughter on an indidment, and

hath had the benefit of clergy, and fuffered the judgment of

the law, he cannot afterwards be appealed ; for it is a maxim
in law, " that nemo bis punitur pro eodem deli^io" Before

this ftatute was made, it was not ufual to indidt a man for

homicide within the time limited for appeals ; which pro-

duced very great inconvenience, of which more hereafter *=,

a Stiernh. dejureCttk, t. 3. f . 4. ^ JUd, /, ,, ,.^.

«> See page 335. J»
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If the apiiellee be acquitted, the appellor (by virtue of die'

Itatute of Weftm. 2. 13 Edw. I. c. 12.) fliall fuffer onri

year's imprifonment, and pay a fine to the king, befides re-

citation of damages to the party for the imprifonment and in-

famy which he has fuftained : and, if the appellor be inca-

pable to make reftitution, his abettors fhall do it for him, and

^fo be liable to imprifonment. This provifion, as was fore-

seen by the author of Fleta '^, proved a great difcouragement

to appeals ; fo that thenceforward they ceafed to be in com-

mon ufe.

If the appellee be found guilty, he fliall fuiFer the fame

judgment, as if he had been convicted by indidlment : but

with this remarkable difference; that on an indictment,

which is at the fuit of the king, the king may pardon and

remit the execution ; on an appeal, which is at the fuit of

a private fubjeft, to make an atonement for the private

wrong, the king can no more pardon it, than he can remit

the damages recovered on an adlion of battery ". In like

manner as, while the weregild continued to be paid as a fine

for homicide, it ^Duld not be remitted by the king's autho-

rity ^ And the antient ufage was, fo late as Henry the

fourth's time, that all the relations of the flain fhould drag

the appellee to the place of execution s
: a cuflom, founded

upon that favage fpirit of family refentment, which prevailed

univerfally through Europe, after the irruption of the nor-

thern nations, and is peculiarly attended to in their feveral

codes of law; and which prevails even now among the wild

and untutored inhabitants of America : as if the finger of

nature had pointed it out to mankind, in their rude and

uncultivated ftate ''. However, the punifhment of the of-

fender may be remitted and difcharged by the concurrence of

all parties interefted j and as the king by his pardon may
fruflrate an indidment, fo the appellant by his releafe may

' /. r. c. 34. §, 48. e M. II Hen. IK 12. 3 Inft. 131,

P a Hawk. P.C. 392, h Robenfoii Clia. V. i. 45.
f LL. Edm, §. 3.

difcharge
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difcharge an appeal * :
'' nam qKtllbet poteji renunciarejurly pr$.

** fe introduao."

These are the feveral methods of profecution inftituted by

the laws of England for the punifhment of offences ; of

which that by indidment is the moft general. I fhall

therefore confine my fubfequent obfervations principally to

this method of profecution ; remarking by the way the moft

material variations that may arife, from the method of pro-

ceeding by either information or appeal,

t iHal.P.C.9.
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Chapter the twenty fourth.

Of process upon an INDICTMENT.

WE are next, in the fourth place, to inquire into the

manner of ifluing procefs^ after indidlment found, to

bring in the accufed to anfwer it. We have hitherto fup-

pofed the offender to be in cuftody before the finding of the

indi(Slment ; in which cafe he is immediately to be arraigned

thereon. But if he hath fled, or fecretes himfelf in capital

cafes; or hath not, in fmaller mifdemefnors, been bound

over to appear at the aflifes or feflions, ftili an indi£lment

may be preferred againft him in his abfence ; fince, were he

prefent, he could not be heard before the grand jury againft

it. And, if it be found, then procefs muft iffue to bring

him into court ; for the indiftment cannot be tried, unlefs

he perfonally appears : according to the rules of equity in

all cafes, and the exprefs provifion of ftatute 28 Edw. Ill,

c. 3. in capital ones, that no man ihall be put to death,

without being brought to anfwer by due procefs of law.

The proper procefs on an indictment for any petty mifde-

mefnor, or on a penal ftatute, is a writ of ventrefacias^ which

is in the nature of a fummons to caufe the party to appear.

And if by the return to fuch venire it appears, that the party

hath lands in the county whereby he may be diftreined, then

a dijirefs infinite fhall be ifTued from time to time till he ap-

pears. But if the iheriff returns that he hath no lands in his

bailiwick, then (upon his non-appearance) a writ of capias

ihall
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fhall iflue, which commands the flierifF to take his body, and

have him at the next affifcs ; and if he cannot be taken upon

the firft capiasf a fecond, and a third (hall iflue, called an alias^

and 2Lpluries capias. But, on indiftments for treafon or fe-

lony, a capias is the firft procefs : and, for treafon or homi-

cide, only one Ihall be allowed to ifllie ", or two in the cafe

©f other felonies, by ftatute 15 Edw, III. c. 14. though the

ufage is to iflue only one in any felony; the provifions of this

ftatute being in moft cafes found impradticable ''. And fo,

in the cafe of mildemefnors, it is now the ufual practice for

any judge of the court of king's bench, upon certificate of

an indi(Stment found, to award a writ of capias immediately,

in order to bring in the defendant. But if he abfconds, and

it is thought proper to purfue him to an outlawry, then a

greater exa6lnefs is neceflary. For, in fuch cafe, after the

feveral writs have iflued in a regular number, according to

the nature of the refpedive crimes, without any efFe6l, the

offender fliall be put in the exigent in order to his outlawry :

that is, he fhall be exadled, proclaimed, or required to fur-

render, at five county courts ; and if he be returned quints

exa^usy and does not appear at the fifth exa£lion or requifi-

tion, then he is adjudged to be outlawed, or put out of the

protedlion of the law ; fo that he is incapable of taking the

benefit of it in any refpeft, either by bringing adions or

otherwife.

The punifliment, for outlawries upon indi£tments for mif-

demefnors, is the fame as for outlawries upon civil actions ;

(of which, and the previous procefs by writs of capias, exigi

facias, zn^ proclamation, we fppke in the preceding book')

viz. forfeiture of goods and chattels. But an outlawry in

treafon or felony amounts to a conviflion and attainder of the

ofFence charged in the indiftment, as much as if the offender

had been found guilty by his country ''. His life is however

ftill under the proteftion of the law, as hath formerly been

a See appendix. §. i; « See Vol. III. pag, 283,4.
k 2 Hal. P. C. 195. < * Hal. P. C. 205.

obferved :
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obferved *
: that though antiently an outlawed felon was faid

to have caput lupinum, and might be knocked on the head like

a wolf, by any one that (hould meet him ^
j becaufe, having

renounced all law, he was to be dealt with as in a ftate of

nature, when every one that fliould find him might flay him

:

yet now, to avoid fuch inhumanity, it is holden that no man
is entitled to kill him wantonly or wilfully j but in fo doing

is guilty of murder 2, unlefs it happens in the endeavour to

apprehend him *. For any perfon may arreft an outlaw on a

criminal profecution, either of his own tiead, or by writ or

warrant of capias utlagaium, in order to bring him to execu-

tion. But fuch outlawry may be frequently reverfed by writ

oferror ; the proceedings therein being (as it is fit they fliould

be) exceedingly nice and circumftantial ; and, if any fingle

minute point be omitted or mifcondudled, the whole outlawry

is illegal, and may be reverfed : upon which reverfal the party

accufed is admitted to plead to, and defend himfelf againfl;,

the indidlment.

Thus much for procefs to bring in the offender after in-

didtment found j during which ftage of the profecution it is,

that writs of certiorarifacias are ufually had, though they may
be had at any time before trial, to certify and remove the in-

diftment, with all the proceedings thereon, from any inferior

court of criminal jurifdidion into the court of king's bench i

which is the fovereign ordinary court of juftice in caufes cri-

minal. And this is frequently done for one of thefe four pur-

pofes ; either, i. To confider and determine the validity of

appeals or indictments and the proceedings thereon ; and to

quafli or confirm them as there is caufe : or, 2. Where it is

furmifed that a partial or infufficient trial will probably be had

in the court below, the indictment is removed, in order to

have the prifoner or defendant tried at the bar of the court of

king's bench, or before the juftices oiniftprius : or, 3. It is

fo removed, in order to plead the king's pardon there : or,

4. To iflue procefs of outlawry againft the offender, in thofe

e See pag. 178. , g i Hal. P. C. 497.
f Mirr. «. 4. §. 4. Co. LiK. 12?. h Bra^n. /»A 1x5.

counties
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counties or places where the procefs of the inferior judges will

not reach him '. Such writ of certiorari^ when iflued and
delivered to the inferior court for removing any record or

other proceeding, as well upon indidlment as otherwife, fu-

perfedes the jurifdi£lion of fuch inferior court, and makes all

fubfequent proceedings therein entirely erroneous and illegal ;

unlefs the court of king's bench remands the record to the

court below, to be there tried and determined. A certiorari

may be granted at the inftance of either the profecutor or the

defendant : the former as a matter of right, the latter as a

matter of difcretion ; and therefore it is feldom granted to

remove indictments from the juftices of gaol delivery, or

after iffue joined or confeffion of the fadt in any of the courts

below ^.

At this ftage of profecution alfo it is, that indidlments

found by the grand jury againft a peer muft in confequence of

a writ of certiorari be certified and tranfmitted into the court

of parliament, or into that of the lord high fleward of Great

Britain j and that, in places of exclufive jurifdiition, as the

two univerfities, indi(3:ments muft be delivered (upon chal-

lenge and claim of cognizance) to the courts therein efta-

blifiied by charter, and confirmed by aft of parliament, to be

there refpedtively tried and determined.

I 2 Hal. P.C. 2 10. k 2 Hawk. P. C. 187. 4 Burr. 749,

Vol. IV. W
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Chapter the twenty fifth.

Of arraignment, and it'«

INCIDENTS.

WHEN the offender either appears voluntarily to an in-

didment, or was before in cuftody, or is brought in

upon criminal procefs to anfwer it in the proper court, he is

immediately to be arraigned thereon ; which is the fifth ftage

of criminal profecution.

To arraign, is nothing elfc but to call the prifoner to the

bar of the court, to anfwer the matter charged upon him in

the indiftment *. The prifoner is to be called to the bar by

his name ; and it is laid down in our antient books '*, that,

though under an indidlment of the higheft nature, he muft

be brought to the bar without irons, or any manner of

fhackles or bonds; unlefs there be evident danger of an

efcape, and then he may be fecured with irons. But yet in

Layer's cafe, y/. D. 1722. a difference was taken between

the time of arraignment, and the time of trial ; and accord-

ingly the prifoner flood at the bar in chains during the time

of his arraignment '.

a. 2 Hal. P. C. 216. 78. 3 Inft. '34. Kel. lo. 2 Hal.

»» Bra£l. /, 3. de nron. c. 18. §. 3. P. C. 219. 2 Hawk. P. C. 30S.

Mirr. c, 5. feSl. i. §. 54. Flet. 1. 1. c State Trials. VI, 230.

c, 31. §. I. Brit. c. 5, Staundf. P.C.

When
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When he is brought to the bar, he is called upon by
name to hold up his hand : which, though it may feem a

trifling circumftance, yet is of this importance, that by the

holding up of his hand conjlat de perfonOy and he owns him-

felf to be of that name by which h^ is called •*. However it

is not an indifpenfable ceremony ; for, being calculated

merely for the purpofe of identifying the perfon, any other

acknowlegement will anfwer the purpofe as well : therefore,

if the prifoner obftinately and contemptuoufly refufes to hold

up his hand, but confefles he is the perfon named, it is fully

fufEcient ^.

Them the indidlment is to be read to him diftinflly in the

Englifh tongue (which was law, even while all other pro*-

ceedings were in Latin) that he may fully underftand his

charge. After which it is to be demanded of him, whether

he be guilty of the crime, whereof he ftands indided, or not

guilty. By the old common law the acceflbry could not be

arraigned till the principal was attainted ; unlefs he chofe it,

for he might waive the benefit of the law : and therefore

principal and acceflbry might, and may ftill, be arraigned,

and plead, and alfo be tried together. But otherwife, if the

principal had never been indidled at all, and ftood mute, had

challenged above thirty five jurors peremptorily, had claimed

the benefit of clergy, had obtained a pardon, or had died

before attainder, the acceflbry in any of thefe cafes could not

be arraigned : for non conjlitit whether any felony was com-

mitted or no, till the principal was attainted ; and it might

fo happen that the acceflTory ftiould be convi<Sled one day, and

the principal acquitted the next, which would be abfurd.

However, this abfurdity could only happen, where it was

poffible, that a trial of the principal might be had, fubfe-

quent to that of the acceflbry : and therefore the law ftill con-

tinues, that the acceflbry fhall not be tried, fo long as the

A 2 Hal. P, C. 119. e Raym. 408.

W 2 princfpal
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principal remains liable to be tried hereafter. But by ftatute

I Ann. c. 9. if the principal be once convicted, and before

attainder, (that is, before he receives judgment of death or

outlawry) he is delivered by pardon, the benefit of clergy, or

otherw^iie ; or if the principal ftands mute, or challenges per-

emptorily above the legal number ofjurors, fo as never to be

conviiEled at all ; in any of thefe cafes, in which no fubfe-

quent trial can be had of the principal, the acceflbry may be

proceeded againft, as if the principal felon had been attaint-

ed J
for there is no danger of future contradidion. And upon

the trial of the acceflbry, as well after as before the convidion

of the principal, it feems to be the better opinion, and founded

on the true fpirit of juftice '', that the acceflbry is at liberty

(if he can) to controvert the guilt of his fuppofed principal,

and to prove him innocent of the charge, as well in point of

fa£l as in point of law.

When a criminal is arraigned, he eitherJIands mute, or

confejfes the fad ; which circumftances we may call incidents

to the arraignment : or elfe he pleads to the indictment, which

is to be confidered as the next ftage of proceedings. But, firft,

let us obfervc thefe incidents to the arraignment, of Handing

mute, or confeflion,

I. Regularly a prifoner is faid to ftand mute, when,

being arraigned for treafon or felony, he either, i. Makes no
anfwer at all : or, 2. Anfwers foreign to the purpofe, or

with fuch matter as is not allowable ; and will not anfwer

otherwife : or, 3. Upon having pleaded not guilty, rcfufes to

put himfelf upon the country s. If he fays nothing, the

court ought ix officio to impanel a jury to inquire whether he

ftands obftinately mute, or whether he be dumb ex vifitatione

Dei. If the latter appears to be the cafe, the judges of the

court (who are to be of counfel for the prifoner, and to fee

that he hath law and jufl:ice) {hall proceed to the trial, and

examine all points as if he had pleaded not guilty **. But

f Porter. 365, ^f» t 2 Hawk, P, C, 327,

» a Hal. P. C, 316.

whether

_l
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whether judgment of death can be given againft fuch a pri-

foner, who hath never pleaded, and can fay nothing in arreft'

ofjudgment, is a point yet undetermined *.

If he be found to be obftinately mute, (which a prifoner

hath been held to be, that hath cut out his own tongue^,)

then, if it be on an indictment of high treafon, if hath long

been clearly fettled that ftanding mute is equit'alent to a con-

vidlion, and he fhall receive the fame judgment and executi-

on '. And as in this the higheft crime, fo alfo in the loweft

fpecies of felony, viz, in petit larciny, and in all mifdemef-

nors, ftanding mute hath always been equivalent to convic-

tion. But upon appeals or indi(Slments for other felonies, or

petit treafon, the prifoner was not, by the antient law, looked

upon as convifted, fo as to receive judgment for the felony

;

but fhould, for his obftinacy, have received the terrible fen-

tence ofpenance, or peineforte et dure.

Before this was pronounced the prifoner had not only

irina admonitio^ but alfo a refpite of a few hours, and the

fentence was diftindly read to him, that he might know his

danger™: and, after all, if he continued obftinate, and his

offence was clergyable, he had the benefit of his clergy al-

lowed him J even though he was too ftubborn to pray it ".

Thus tender was the law of infli6ting this dreadful punifh-

ment : but if no other means could prevail, and the prifoner

(when charged with a capital felony) continued ftubbornly

mute, the judgment was then given againft him, without

any diftindlion of fex or degree. A judgment, which was

purpofely ordained to be exquifitely fevere, that by that very

means it might rarely be put in execution.

The rack, or queftion, to extort a confeifion from crimi-

it^s, is a pradice of a different nature : this having been only

* 1 Hal. P. C. 317. m 2 Hal. P. C. 320.
k

3 Inft. 178. n 3, Hal. P. C. 311. 2 Hawk. P.C.
> 2 Hawk, P. C. 329. 2 Hal, P. C. 332.

VI' W 3 ufed
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ufed to compel a man to put himfelf upon his trial j thqt be-

ing a fpecies of trial in itfelf. And the trial by rack is ut-

terly unknown to the law of England j though once wher^

the dukes of Exeter and Suffolk, and other minifters of

Henry VI, had laid a defign to introduce the civil law into

this kingdom as the rule of government, for a beginning

thereof they ere<Sled a rack for torture j which was called in

derifion the* duke of Exeter's daughter, and ftill remains in

the tower of London °
: where it was occafionally ufed as an

engine of ftate, not of law, more than once in the reign of

queen Elizabeth p. But when, upon the aflaffination of Vil-

liers duke of Buckinghani by Felton, it was propofed in the

privy council to put the aflaffin to the rack, in order todifcover

^lis accomplices ; the judges, being confulted, declared una-

nimpufly, to their own honour and the honour of the Englifli

law, that no fuch proceeding was allowable by the laws of

England ^. It feems aftonifhing that this ufage, of admini-

ftering the torture, fhould be faid to arife from a tendernefs to

the lives of men : and yet this is the reafon given for it's in-

trodu£kion in the civil law, and it's fubfequent adoption by

the French and other foreign nations ' : viz. becaufe the laws

cannot endure that any man fhould die upon the evidence of

3 falfe, or even a fingle, witnefs ; and therefore contrived

this method that innocence fhould manifeft itfelf by a ftout

denial, or guilt by a plain confeflion. Thus rating a man's

virtue by the hardinefs of his conftitution, and his guilt by

the fenfibility of his nerves ! — But there needs only to ftate

accurately % in order moft effectually to expofe, this inhii<*

man fpecies of mercy : the uncertainty of which, as a teft

and criterion of truth, was long ago very elegantly pointed

out by Tully : though he lived in a ftate wherein it was

° 3 Inft. 35. precifion that are truly mathematical:

P Barr, 69. 385. *' the force of the mufcles and the fea-

q Rufliw. Coll. i. 638, " fibility of the nerves of an innocei)^

» Cod.l.t). t. 41./. 8.6f f. 47. /. 16. " perfon being given, it is required to

J^ortefc. dt LL. yJngl. c. 2Z. " find the degree of pain, neceffary t«

» The marquis Beccaria, (ch. 16.) in " make him confefs himfelf guilty ef a

an cxquifite piece of raillery, has pro- *' given crime,"

pofed this problem, with a gravity and

ufual
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wfual to torture flaves in order to furnifli evidence :

" tamertf

" fays he, ilia tormenta gubernat dolor, moderatur ruitura cujufque

" turn animi turn corporis, regit quaefitor, fleSlit libido, corrum-'

^^ pit/pes, infirmat metus
', ut in tot rerum angujliis nihil veri"

" tati loci relinquatur '."

The Englifli judgment of penance for ftanding mute*
was as follows : that the prifoner be remanded to the prifon

from whence he came ; and put into a low, dark chamber ;

and there be laid on his back, on the bare floor, naked, un-

lefs where decency forbids j that there be placed upon his

body as great a weight of iron as he could bear,] and more ;

that he have no fuftenance, fave only, on the firft day,

three morfels of the worft bread j and, on the fecond day,

three draughts of ftanding water, that fliould be neareft to

the prifon door; and in this fituation this fhould be alter-

nately his daily diet, till he died, or as antiently the judgment

ran, tillhe anfwered'^.

It hath been doubted whether this punifhment fubfifted

at the common law "", or was introduced in confequence of

the ftatute Weftm, i. 3 Edw. I. c. 12. * which feems to be

the better opinion. For not a word of it is mentioned in

Glanvil or Bradton, or in any antient author, cafe, or record,

(that hath yet been produced) previous to the reign of Ed-

ward I: but there are inftances on record in the reign of

Henry III y, where perfons accufed of felony, and ftanding

mute, were tried in a particular manner, by two fuccelfive

juries, and convicted ; and it is aflerted by the judges in

8 Hen. IV. that, by the common law before the ftatute,

ftanding mute on an appeal amounted to a convi(Slion of the

felony '^. This ftatute of Edward I diredts fuch perfons,

t Pro Sulla. 28. X Staundf, P. C. 149. Barr. 65.

V a Hal. P. C. 319. 2 Hawk. P. C. y Emyln on 2 Hal. P. C. 322.

329. z Al common ley, a-va»t le Jiatulc Je-

» Britton. c. 4. & 22. Flet. /. i. Weji. i. c, iz.Jt afiun uji ejire dppeal,

c, 34. §. 33. et uji ejire mute, iljerra convici dcfdony-
w a Inft. 179. z Hal. P. C. 322. (M. 8 Hen. W, z.)

5 Hawk, P. C. 330.

W 4 «* as
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•' as will not put themfelves upon inquefls of felonies before

" the judges at the fuit of the king, to be put into hard and
•^ ftrong prifon (foient mys en la prifonefort et dure) as thofe

*' which refufe to be at the common law of the land." And,

immediately after this ftatute, the form of the judgment ap-

pears in Fleta and Britton to have been only a very ftrait con-

finement in prifon, W\ih hardly any degree of fuftenance

;

but no weight is directed to be laid upon the body, fo as to

haften the death of the miferable fufFerer : and indeed any

furcharge of punifliment on perfons adjudged to penance, fo

as to (horten their lives, is reckoned by Home in the mirror*

as a fpecies of criminal homicide. It alfo clearly appears, by

a record of 31 Edw. IIP, that the prifoner might then poffi-

bly fubfift for forty days under this lingering punifliment. I

fhould therefore imagine that the pradtice of loading him

with weights, or, as it is ufually called, prejfing him to death,

was gradually introduced between 31 Edw. III. and 8 Hen.

IV, at which laft period it firft appears upon our books •=;

being intended as a fpecies of mercy to the delinquent, by

delivering him the fooner from his torment : and hence I

prefume it alfo was, that the duration of the penance was

then firft** altered ; and inftead of continuing till he anfwered,

it was direfled to continue till he died, which muft very foon

happen under an enormous prelTure.

The uncertainty of it's original, the doubts that were

conceived of it's legality, and the repugnance of it's theory

(for it rarely was carried into praflice) to the humanity of

the laws of England, all concurred to require a legiflative

abolition of this cruel procefs, and a reltitution of the antient

common law ; whereby the ftanding mute in felony, as well

as in treafon and in trefpafs, amounted to a confeilion of the

charge. Or, if the corruption of the blood and the confe-

quent efcheat in felony had been removed, the judgment of

peineforte et dure might perhaps have ftill innocently remained

a ch. I. §. 9. d Et full dit, que U contrarie avait

*> 6 Rym. 13. ejirefait devant cet beura. {Jiid, 2.)

c Yeaib. 8 Hen. FV. j.

as
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as a monument of the favage rapacity, with which the lordly

tyrants of feodal antiquity hunted after efcheats and for-

feitures ; iince no man would ever have been tempted to un-

dergo fuch a horrid alternative. For the law was, that by

ftanding mute, and fuffering this heavy penance, the judg-

ment, and of courfe the corruption of the blood and efcheat

of the lands^ were faved in felony and petit treafon j though

not the forfeiture of the goods : and therefore this lingering

punifhment was probably introduced, in order to extort a

^ea; without which it was held that no judgment of death

could be given, and fo the lord loft his efcheat. But in high

treafon, as ftanding mute is equivalent to a conviction, the

fame judgment, the fame corruption of blood, and the fame

forfeitures always attended it, as in other cafes of conviilion *,

And very lately, to the honour of our laws, it hath been

enafted by ftatute 12 Geo. III. c 20. that every perfon who,

being arraigned for felony or piracy, fhall ftand mute or not

anfwer dire<SI:ly to the offence, ftiall be convifted of the fame ;

and the fame judgment and execution (with all their confe-

quences in every refpedt) fhall be thereupon awarded, as if

the perfon had been convidled by verdidl or confeffion of the

crime. And thus much for the demefnor of a prifoner upon

his arraignment, by ftanding mute ; which now, in all cafes,

amounts to a conftruilive confeffion.

II. The other incident to arraignments, excluflve of the

plea, is the prifoner's actual confejjlon of the indictment.

Upon a fimple and plain confeffion, the court hath nothing

to do but to award judgment : but it is ufually very back-

ward in receiving and recording fuch confeffion, out of ten-

dernefs to the life of the fubjeft ; and will generally advif?

the prifoner to retraCl it, and plead to the indidment ^,

But there is another fpecics of confeffion, which we read

much of in our antient books, of a far more complicated

kind, which is called approvement. And that is when a per-

* z Hawk. P. C. 331. f 2 Hal. P. C. 225.

fon,
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fon, indi£ted of treafon or felony, and arraigned for the fame,

doth confefs the fa£l before plea pleaded ; and appeals or ac-

cufes others, his accomplices, of the fame crime, in order to

obtain his pardon. In this cafe he is called an approver or

prover, probatory and the party appealed or accufed is called

the appellee. Such approvement can only be in capital ofFen-

ces ; and it is, as it were, equivalent to an indi£bment, fince

the appellee is equally called upon to anfwer it : and if he

hath no reafonable and legal exceptions to make to the per-

fon of the approver, which indeed are very numerous, he

muft put himfelf upon his trial, either by battel, or by the

country ; and, if vanquiflied or found guilty, muft fufFer

the judgment of the law, and the approver fhall have his

pardon, ex debito jujlitiae. On the other hand, if the appel-

lee be conqueror, or acquitted by the jury, the approver

(ball receive judgment to be hanged, upon his own confcffion

of the indictment ; for the condition of his pardon has failed,

viz. the convicting of fome other perfon, and therefore his

conviction remains abfolute.

But it is purely in the difcretion of the court to permit

the approver thus to appeal, or not ; and, in faCt, this courfe

of admitting approvements hath been long difufed : for the

truth was, as fir Matthew Hale obferves, that more mif-^

chief hath arifen to good men by thefe kind of approve-

ipents, upon falfe and malicious accufations of defperate

villains, than benefit to the public by the difcovery and con-

viction of real offenders. And therefore, in the times when
fuch appeals were more frequently admitted, great ftriCtnefs

and nicety were held therein ^ : though, fince their difconti-

nu^nce, the doCtrine of approvements is become a matter of

more curiofity than ufe. I fhall only obferve, that all the

good, whatever it be, that can be expeCted from this method

of approvement is fully provided for in the cafes of coining,

robbery, burglary, houfe-breaking, horfe-ftealing, and lar-

ciny to the value of five fliillings from fhops, warehoufcs,

ilables, and coach-houfes, by ftatutes 4& 5 W. & M. c. 8.

8 2 Hal. P. C, ch. 29, a Hawk. P. C. ch. 24,

6&7
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6 & 7 W. Til. c. 17. 10 & II W. III. c. 23. and 5 Ann.

c. 31. which ena($l, that, if any fuch offender, being out of

prifon, fhall difcover two or more perfons, who have com-
mitted the like offences, fo as they may be convided thereof;

he (hall in cafe of burglary or houfebreaking receive a reward

of 40/, and in general be intitled to a pardriJh of all capital

offences, excepting only murder and treafon ; and of them

alfo in the cafe of coining ''. And if any fuch perfon, having

felonioufly flolen any lead, iron, or other metals, (hall dif-

cover and convidt two offenders of having illegally bought

or received the fame, he fhall by virtue of flatute 29 Geo.

II. c. 30. be pardoned for 2\\fuch felonies committed before

fuch difcovery.

fc The pardon, for difcovering ©fFen- II. c. a8, extends only to jRfuch offen-

ces againft the coinage a^ of 15 Geo. ces.
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Chapter the twenty sixth.

Of plea, and ISSUE.

WE are now to confider the plea of the prifoner, or de-

fenfive matter alleged by him on his arraignment, if

he does not confefs, or ftand mute. This is either, i. A
plea to the jurifdi6lion j 2. A demurrer

; 3. A plea in abate-

ment i 4. A fpecial plea in bar 3 or, 5. The general iflue.

Formerly there was another plea, now abrogated, that

oifanffuary, which ifhowever neceflaryto be lightly touch-

ed upon, as It may give fome light to many parts of our an-

tient law : it being introduced and continued during the fu-

perftitious veneration, that was paid to confecrated ground

in the times of popery. Firft then, it is to be obferved, that

if a perfon accufed of any crime (except treafon, wherein

the crown, and facrilege, wherein the church, was too

nearly concerned) had fled to any church or church-yard,

and within forty days after went in fackcloth and confefled

himfelf guilty before the coroner, and declared all the parti-

cular circumftances of the ofFencc ; and thereupon took the

oath in that cafe provided, viz, that he abjured the realm,

and would depart from thence forthwith, at the port that

fhould be afligned him, and would never return without

leave from the king ; he by this means faved his life, if he

obferved the conditions of the oath, by going with a crofs in

his
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his hand and with all convenient fpeed, to the port affigned,

and embarking. For if, during this forty days privilege of

faniluary, or in his road to the fea fide, he was apprehended

and arraigned in any court for this felony, he might plead

the privilege of fanduary, and had a right to be remanded,

if taken out againft his will ». But by this abjuration his

blood was attainted, and he forfeited all his goods and chat-

tels ''. The immunity of thefe privileged places was very

much abridged by the ftatutes 27 Hen. VIII. c. 19. and

32 Hen. VIII. c. 12. And now, by the ftatute 21 Jac. I.

c. 28. all privilege of fandluary, and abjuration confequent

thereupon, is utterly taken away and aboliflied.

Formerly alfo the benefit of clergy ufed to be pleaded

before trial or convidlion, and was called a declinatory plea ;

which was the name alfo given to that of fancluary *=. But,

as the prifoner upon a trial has a ehance to be acquitted, and

totally difcharged ; and, if convidled of a clergyable felony,

is entitled equally to his clergy after as before convi<Stion

;

this courfe is extremely difadvantageous : and therefore the

benefit of clergy is now very rarely pleaded j but, if found re-

quifite, is prayed by the conviil before judgment is pafled

upon him.

I PROCEED therefore to the five fpecies of pleas, before-

mentioned.

I. A PLEA to the jurifdiSiton^ is where an indictment is

taken before a court, that hath no cognizance of the offence

;

as if a man be indi6ted for a rape at the ftierifPs tourn, or

for treafon at the quarter feffions : in thefe or fimilar cafes,

he may except to the jurifdidlion of the court, without an-

fwcring at all to the crime alleged ''.

II. A DEMURRER to the indiflment. This is incident to

criminal cafes, as well as civil, when the hSt as alleged is

a Mirr.c. i. §. 13. a Hawk, P.C, 335. = 2 Hal. P. C, 436.

k a Hawk, P, C, 5»» ^ V'id, »56,

allowed
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allowed to be true, but the prifoner joins iflue upon fome point

of law in the indidlment, by which he infifts that the fa6^,

as ftated, is no felony, treafon, or whatever the crime is

alleged to be. Thus, for inftance, if a man be indicted for

felonioujiy ftealing a greyhound ; which is an animal in which

no valuable property can be had, and therefore it is not fe-

lony, but only a civil trefpafs, to fteal it : in this cafe the

party indidled may demur to the indictment ; denying it to

be felony, though he confefles the a<Sl: of taking it. Some
have held ', that if, on demurrer, the point of law be ad-

judged againjl the prifoner, he fhall have judgment and exe-

cution, as if convicted by verdi6t. But this is denied by

others', who hold, that in fuch cafe he fhall be directed and

received to plead the general iflue, not guilty, after a demur-

rer determined againft him. Which appears the more rea-

fonable, becaufe it is clear, that if the prifoner freely difco-

vers the faft in court, and refers it to the opinion of the

court, whether it be felony, or no j and upon the faft thus

Ihewn it appears to be felony ; the court will not record the

confeffion, but admit him afterwards to plead not guilty ^.

And this feems to be a cafe of the fame nature, being for

the moft part a miftake in point of law, and in the condu£l

of his pleading j and, though a man by mifpleading may in

fome cafes lofe his property, yet the law will not fuffer him

by fuch niceties to lofe his life. However, upon this doubt,

demurrers to indictments are feldom ufed : fince the fame

advantages may be taken upon a plea of not guilty j or af-

terwards, in arreft of judgment, when the verdift has efta-

bliflied the faft.

III. A PLEA in abatement is principally for a mifnofmer, a

wrong name, or a falfe addition to the prifoner. As, if

'James Allen, gentleman^ is indifted by the name of yohn

Allen, efquire^ he may plead that he has the name of James,

and not of John ; and that he is a gentleman, and not an

cfquire. And, if either fa6t is found by a jury, then the in-

e 1 Hal. P. C. 257. e 2 Hal. P. C. 225.
i 2 Hawk. P. C. 334.

diCtment
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didlment (hall be abated, as writs or declarations may be in

civil adions; of which we fpoke at large, in the preceding

volume ^. But, in the end, there is little advantage accru-

ing to the prifoner by means of thefe dilatory pleas j becaufe,

if the exception be allowed, a new bill of indidment may
be framed, according to what the prifoner in his plea avers

to be his true name and addition. For it is a rule, upon all

pleas in abatement, that he, who takes advantage of a flaw,

muft at the fame time fhcw how it may be amended. Let

us therefore next confider a more fubftantial kind of plea, viz.

IV. Special pleas in bar j which go to the merits of the

indiftment, and give a reafon why the prifoner ought not to

anfwer it at all, nor put himfelf upon his trial for the crime

alleged. Thefe are of four kinds : a former acquittal, a for-

mer conviction, a former attainder, or a pardon. There are

many other pleas, which may be pleaded in bar of an appeal':

but thefe are applicable to both appeals and indi(ftments.

1. First, the plea of auterfolts acquit, or a former acquit-

tal, is grounded on this univerfal maxim of the common law

of England, that no man is to be brought into jeopardy of

his life, more than once, for the fame offence. And hence

it is allowed as a confequence, that when a man is once

fairly found not guilty upon any indictment, or other profe-

cution, before any court having competent jurifdidtion of the

offence j, he may plead fuch acquittal in bar of any fubfe-

quent accufation for the fame crime. Therefore an acquit-

tal on an appeal is a good bar to an indidtment on the fame

offence. And fo alfo was an acquittal on an indidtment a

good bar to an appeal, by the common law ^
: and therefore,

in favour of appeals, a general pradtice was introduced, not

to try any perfon on an indictment of homicide, till after the

year and day, within which appeals may be brought, were

paft
i by which time it often happened that the witnefTes

died, or the whole was forgotten. To remedy which in-

convenience, the ftatute 3 Hen. VII. c. i. enads, that ia-

1» See Vol. III. page30x, j
3M«d. 194.

i 2 Hawk. P.g. ch. 23. ^ a Hawk, P. C, 373.

di6lments
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diftments fliall be proceeded on, immediately, at the king's

fuit, for the death of a man, without waiting for bringing

an appeal ; and that the plea, of auterfoits acquit on an indict-

ment, fhall be no bar to the profecuting of any appeal.

2. Secondly, the plea of auterfoits conviSi^ or a former

convi£lion for the fame identical crime, though no judg-

ment was ever given, or perhaps will be, (being fufpended

by the benefit of clergy or other caufes) is a good plea in bar

to an indi^ment. And this depends upon the fame principle

as the former, that no man ought to be twice brought in

danger of his life for one and the fame crime'. Hereupon it

has been held, that a convidion of manflaughter, on an ap-

peal or an indidlment, is a bar even in another appeal, and

much more in an indidment, of murder ; for the fad pro-

fecuted is the fame in both, though the offences differ in

colouring and in degree. It is to be obferved, that the pleas

of auterfoits acquit^ and auterfoits corwiEl^ or a former acquittal,

and former conviftion, mufl be upon a profecution for the

fame identical ad and crime. But the cafe is otherwife, in

3. Thirdly, the plea of auterfoits attaint^ or a former

attainder ; which is a good plea in bar, whether it be for the

fame or any other felony. For wherever a man is attainted

of felony, by judgment of death either upon a verdift or con-

feiEon, by outlawry, rr heretofore by abjuration; and whe-

ther upon an appeal or an indidlment j he may plead fuch

attainder in bar to any fubfequcnt indidment or appeal, for

the fame or for any other felony ". And this becaufe, gene-

rally, fuch proceeding on a fecond profecution cannot be to

any purpofe ; for the prifoner is dead in law by the firfl at-

tainder, his blood is already corrupted, and he hath forfeited

all that he had : fo that it is abfurd and fuperfluous to

endeavour to attaint him a fecond time. But to this gene-

ral rule however, as to all others, there are fome excep-

tions J wherein, cejfante rationed cejfat et iffa lex. As, i.

Where the former attainder is reverfed for error, for then it

1 a Hawk. P. C. 377. "> Hid, 375.

is
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is the fame as if it had never been. And the fame reafon

holds, where the attainder is reverfed by parliament, or the

judgment vacated by the king's pardon, with regard to felo-

nies committed afterwards. 2. Where the attainder was

upon indictment, fuch attainder is no bar to an appeal : for

the prior fentence is pardonable by the kingj and if that

might be pleaded in bar of the appeal, the king might in the

end defeat the fuit of the fubjed, by fuffering the prior fen-

tence to flop the profecution of a fecond, and then, when
the time of appealing is eJapfed, granting the delinquent a

pardon. 3. An attainder in felony is no bar to an indict-

ment of treafon : becaufe not only the judgment and man-
ner of death are different, but the forfeiture is more extenfive,

and the land goes to different perfons. 4. Where a perfon

attainted of one felony, is afterwards indiiled as principal in

another, to which there are alfo acceffories, profecuted at

the fame time ; in this cafe it is held, that the plea oi auter-

foits attaint is no bar, but he (hall be compelled to take his

trial, for the fake of public juftice : becaufe the acceffories to

fuch fecond felony cannot be convicted till after the' convic-

tion of the principal ". And from thefe inftances we may
colledt that the plea oi auterfoits attaint is never good, but

when a fecond trial would be quite fuperfluous "^

4. Lastly, z pardon may be pleaded in bar; as at once

deftroying the end and purpofe of the ip^itSment, by remit-

ting that puniftimcnt, which the proTecution is calculated to

inflidt. There is one adv^tage that attends pleading a

pardon in bar, or in arre|k''of judgment, before fentence is

paft; which gives it by much the preference to pleading it

after fentence or attaindar. This is, that by ftopping the

judgment it flops the attainder, and prevents the corruption

of the blood : which, when once corrupted by attainder,

cannot afterwards be reftored, otherwife than by act of par-

liament. But, as the title of pardons is applicable to other

ftages of profecution ; and they have their refpecftive force

and efficacy, as well after as before conviction, outlawr)', or

« Poph. 107. o Srauna. P. C. 107.

Vol. IV. X attain-
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attainder ; I fliall therefore referve the more minute confide-

ration of them, till I have gone through every other title, ex-

cept only that of execution.

Before I conclude this head of fpecral pleas in bar, it

will be neceflary once more to obferve j that, though in civil

ailions when a man has his eledlion what plea in bar to

make, he is concluded by that plea, and cannot refort to

another if that be determined againft him j (as, if on an ac-

tion of debt the defendant pleads a general releafe, and no fuch

releafe can be proved, he cannot afterwards plead the gener^

iffue, nil debet, as he might at firft : for he has made his elec-

tion what plea to abide by, and it was his own folly to chufc

a rotten defence) though, 1 fay, this ftridnefs is obferved in

civil a<^ions, quia interejl reipublicae utJit finis litium : yet in

criminal profecutions in favorem vitae, as well upon appeal

as indidment, when a prifoner's plea in bar is found againft

him upon iffue tried by a jury, or adjudged againft bim in

point of law by the court ; ftill he fliall not be concluded or

convided thereon, but fhall havejudgment oirefpondeat oujler^

and may plead over to the felony the general iffue, not guilty p.

For the law allows many pleas, by which a prifoner may efcape

death j but only one plea, in confequence whereof it can be

infli(3ed ; wz. on the general iffue, after an impartial exami-

nation and decifion of the fadls, by the unanimous verdi(Sl of

a jury. It remains therefore that I confider,

V. The general iffue, or p\ez of not guilty t, upon which

plea alone the prifoner can receivehis final judgment of death.

In cafe of an indicSlment of felony or treafon, there can be

no fpecial juftification put in by way of plea. As, on an in-

dictment for murder, a man cannot plead that it was in his

own defence againft a robber on the highway, or a burglar

;

but he muft plead the general iffue, not guilty, and give

this fpecial matter in evidence. For (befides that thefe pleas

do in effect amount to the general iffue ; fince, if true, the

prifoner is moft clearly not guilty) as the fads in treafon are

f a Hal. P. C. ?39. 1 Sec append. §. i,

laid
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laid to be done proditorle et contra ligeantiae fuae dehitum ; and^

in felony, that the killing was donefeionicff thcfe charges,

of a traiterous or felonious intent, are the points and very

gi/2 of the indidlment, and muft be anfwercd diredlly, by the

general negative, not guilty ; and the jury upon the evidence

will take notice of any defenfive matter, and give their ver-

dict accordingly as efFecSlually as if it were, or could be, fpe-

cially pleaded. So that this is, upon all accounts, the moft

advantageous plea for the prifoner '»

When the prifoner hath thus pleaded not guilty, non cut'

pabilis, or nient culpable i which was formerly ufed to be ab-

breviated upon the minutes, thusj " «<?« {or nient) cui." the

clerk of the affife, or clerk of the arraigns, on behalf of the

crown replies, that the prifoner is guilty, and that he is ready

to prove him fo. This is done by two monofyllables in the

fame fpirit of abbreviation, " culprit." which fignifies firft

that the prifoner is guilty, (cul. culpable, or culpabilis) and

then that the king is ready to prove him fo ; prit, praejlo funiy

or paratui verificare. This is therefore a replication on be-

half of the king viva voce at the bar ; which was formerly the

courfe in all pleadings, as well in civil as in criminal caufes.

And that was done in the concifeft manner : for when the

pleader intended to demur, he exprefled his demurrer in a

fingle word, '^judgment ;" fignifying that he demanded judg-

ment whether the writ, declaration, plea, iffc. either in

form or matter, were fufficiently good in law : and if he

meant to reft on the truth of the fa6ls pleaded, he exprefled

that alfo in a fingle fyllable, "^nV ;" fignifying that he was

ready to prove his aflertions : as may be obferved from

the year-books and other antient repofitories of law *. By
this replication the king and the prifoner are therefore at if-

fue : for we may remember, in our ftridlures upon pleadings

in the preceding book*, it was obferved, that when the par-

ties come to a fadl, which is affirmed on one fide and denied

on th« other, then they are faid to be at iflue in point of

' 2 Hal. p. C. 258. « See Vol. III. pag. 312,

« NortL's life of lord Guildford. 98.

X 2 faft

:
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fa<S : which is evidently the cafe here, in the plea of non

cul. by the prifoner ; and the replication of ctiL by the clerk.

And we may alfo remember, that the ufual conclufion of all

affirmative pleadings, as this of cul. or guilty is, was by an

averment in thefe words, ** and this he is ready to verify j et

•* hoc paratus eji verificare f which fame thing is here ex*

prefled by the fingle word " put,'*

How our courts came to exprefs a matter of this impor-

tance in fo odd and obfcure a manner, " rein tantam tatn ne-

*' gligenter," can hardly be pronounced with certainty. It

may perhaps, however, be accounted for by fuppofing, that

thefe were at firft (hort notes, to help the memory of the

clerk, and remind him what he was to reply ; or elfe it wa»

the fhort method of taking down in court, upon the minutes,

the replication and averment ;
*' cul. prit ;" which afterwards

the ignorance of fucceeding clerks adopted for the very words

to be by them fpoken ".

Buxhowever it mayhave arifen, the joining of iflue (which,

though now ufually entered on the record ^, is no ocherwife

joined " in any part of the proceedings) feems to be clearly

the meaning of this obfcure expreffion ^ ; which has puzzled

our moft ingenious etymologifts, and is commonly under-

ftood as if the clerk of the arraigns, immediately on plea

pleaded, had fixed an opprobrious name on the prifoner, by

aflcing him, " culprit, how wiit thou be tried ?" for imme-

diately upon iflue joined it is inquired of the prifoner, by

what trial he will make his innocence appear. This form

has at prefent reference to appeals and approvements only,

wherein the appellee has his choice, either to try the accufa-

n Of this ignorance we may fee daily number them, for which the word in

inflances, in the abufe of two legal terms Jaw-french is, "counter ;" but we now

^f antient French ; one, the prologue to hear it pronounced in very good En^UOtf

all proclamations, " oyez., or hear ye, " count theie
"

which is generally pronounced matt un- " See appendix, §. i,

antaningly " Dyes:" tlie other, a-morc * 2 Hawk. P. C. 399.
pardonable miftake, viii. when a jury y zKal. P. C, 2j5,

are ali fwors, the officer bids the crier *

tion
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tion by battel or by jury. But upon indi<3:ments, fince the

abolition of ordeal, there can be no other trial but by jury,

per paisy or by the country : and therefore, if the prifoner

rcfufes to put himfelf upon the inqueft in the ufual form

that is, to anfwer that he will be tried by God and the coua-

try% if a commoner; and, if a peer, by-God and his peers';

the indidlment, if in treafon, is taken pro confejfo : and the

prifoner, in cafes of felony, is adjudged to ftand mute, and,

if he perfeveres in his obftinacy, Ihall now '' be convi6led of

the felony.

When the prifoner has thus put himfelf upon his trials

the clerk anfwers in the humane language of the law, which

always hopes that the party's innocence rather than his guilt

may appear, " God fend thee a good deliverance." And
then they proceed, as foon as conveniently may be, to the

trial ; the manner of which will be confidered at large in the

next chapter.

2 A learned author, who is very fe]-

dom miftaken in his conjeftures, has ob-

ferved that the proper anfwer is " iy God
" or the country,^^ that is, either by or-

deal or by jury
; becaufe the queftion

fuppofes an option in the prifener. And
certainly it gives fome countenance to

this obfervatiou, that the trial by ordml

ufed formerly to be czUedjudicium DeU

But it ihould feem, that when the quef-

tion gives the prifoner an option, his an-

fwer muft be pofitive ; and not in the

disjundtive, which returns the option

back to the profecutor.

a Kelynge. 57. State Trials^ pajpntt

k Scat. 12 Geo, III.c. ad.
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Chapter the twenty seventh.

Of trim, and conviction,

THE feveral methods of trial and convi£tion of offen-

ders, eftabliflied by the laws of England, were for-

merly more numerous than at prefent, through the fuperfti-

tion of our Saxon anceftors : who, like other northern na-

tions, were extremely addiftcd to divination : a charafter,

which Tacitus obferves of the antient Germans '. They
therefore invented a confiderable number of methods of pur-

gation or trial, to preferve innocence from the danger pf

falfe witnefles, and in confequence of a notion thatGod would

always interpofe miraculoufly, to vindicate the guiltlefs.

I. The raofl: antient ** fpecies of trial was that by ordeal

i

which was peculiarly diftinguifhed by the appellation oijudi-

cium Dei y znd (omcumts vulgaris purgatio, to diftinguifh if

from the canonical purgation, which was by the oath of the

party. This was of two forts *^, either ^r^-ordeal, or water"

ordeal j the former being confined to perfons of higher rank,

^e latter to the cpmrnon people *, Both thefe might be per-

a Jt mor. Germ. lO. Jierrum, vel per aquam, pro diverjitate

* LIj. Inae. e. 77. eonJiiionii homlnum : perferrum cal'idum,

e Mirr, c. 3. ^. 23. Jifuerit homo liber
'^

per aquam, Jifutrit

< Ttneiurfe purgare is jul accufalur, rujliiu^t, (Glany. /. 14. f. i.)

*tr Dei judicium j JcilUet, fer caiidum

fQrn^e4
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formed by deputy : but the prineipal was to anfwer for the

fuccefs of the trial ; the deputy only venturing fome corpo-

ral pain, for hire, or perhaps for friendfliip *. Fire-ordeal

was performed either by talcing up in the hand, unhurt, a

piece of red hot iron, of one, two, or three pounds weight;

or elfe by walking, barefoot, and blindfold, over nine red-

hot plowfhares, laid lengthwife at unequal diftances : and if

the party efcapcd being hurt, he was adjudged innocent ; but

if it happened otherwife, as without collufion it ufually did,

he was then condemned as guilty. However, by this latter

method queen Emma, the mother of Edward the confelfor,

is mentioned to have cleared her charafter, when fufpe<Slcd of

familiarity with Alwyn bifhop of Winchefter ^

WATER-ordeal was performed, either by plunging the

bare arm up to the elbow in boiling water, and efcaping un-

hurt thereby : or by cafting the perfon fufpe£led into a river

or pond of cold water ; and, if he floated therein without

any a(5lion of fwimming, it was deemed an evidence of his

guilt ; but, if he funk, he was acquitted. It is eafy to

trace out the traditional relics of this water-ordeal, in the

ignorant barbarity ftill pradlifed in many countries to difcover

witches, by cafting them into a pool of water, and drowning

them to prove their innocence. And in the Eaftern empire

the fire-ordeal was ufed to the fame purpofe by the emperor

Theodore Lafcaris ; who, attributing his ficknefs to magic,

caufed all thofe whom he fufpedted to handle the hot iron :

thus joining (as has been well remarked 5) to the moft dubious

crime in the world, the moft dubious proof of innocence.

And indeed this purgation by ordeal feems to have been

very antient, and very univerfal, in the times of fuperftitious

barbarity. It was known to the antient Greeks : for in the

• This is ftill expreffcd in that com- f Tho. Ruaborne //J/?, mgj. Jf^inrui,

mon form of fpeech, " of going through /. 4. t. 1

.

** iiie and watet to fervr another." s Sp. L, b. iz. c. 5.

X 4 Anugoije
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Antigone of Sophocles '', a perfon, fufpeiled by Creon of a

mifdemefnor, declares himfelf ready *' to handle hot iron,

*' and to walk over fire," in order to manifeft his innocence ;

which, the fcholiaft tells us, was then a very ufual purga-

tion. And Grbtius ' gives us many inftances of water-or-

deal in Bithynia, Sardinia, and other places. There is alfo

a very peculiar fpecies of water-ordeal, faid to prevail aniong

the Indians on the coaft of Malabar; where a perfon accufed

of any enormous crime is obliged to fwim over a large river

abounding with crocodiles, and, if he efcapes unhurt, he is

reputed innocent. As in Siam, befides the ufual methods of

fire and water-ordeal, both parties are fometimes expofed to

the fury of a tiger let loofe for that purpofe : and, if the

,beaft fparcs either, that perfon is accounted innocent ; if

neither, both are held to be guilty ; but if he fpares both,

the trial is incomplete, and they proceed to a more certain

criterion ^.

One cannot but be aftoniflied at the folly and impiety of

pronouncing a man guilty, unlefs he was cleared by a mi-

racle ; and of expefling that a'l the powers of nature fhould

be fufpended, by an immediate interpofition of providence

to fave the innocent, whenever it was prefumptuoufly re-

quired. And yet in England, fo late as king John's time,

we find grants to the biihops and clergy to ufe t\\t judicium

ferriy aquae, et ignis^. And, both in England and Sweden,

the clergy prefided at this trial, and it was only performed in

the churches or in other confecrated ground ; for which

Stiernhook ^ gives the reafon ;
*' non defuit illis operae et

" laboris preiium
; femper enim ab ejufmodi judicio ali^uid lucri

^^ facerdotibus obveniebat." But, to give it it's due praife, we
find the canon law very early declaring againft trial by or-

dea', or 'vulgaris purgatio, as being the fabric of the devil,

** cum fit contra praeceptum Domini, non tentabis Dombium
** Deum tuum "." Upon this authority, though the canons

* y. 270, "t dejure Sueanum, I. I.e. 8.

J On Numb. r. 17. " Decret.part.z.cayfz.fv.^.dtfi.f,

k Mod. Univ. Hift. vii. fc66, PfcretaJ, Hi), 2- /;/, 50. c. 9. &GUJf. ibid.

J Spclm, Gkjj.e^'i,^.

them-
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themfelves were of no validity in England, it was thought

proper (as had been done in Denmark above a century be-

fore ") to difufe and abolifh this trial entirely in our courts

of juftice, by an ad of parliament in 3 Hen. III. according

to fir Edward Coke p, or rather by an order of the king in

council ^.

II. Another fpecles of purgation, fomewhat fimilar to

the former, but probably fprung from a prefumptuous abufe

of revelation in the ages of dark fuperftition, was the corfned,

or morfel of execration : being a piece of cheefe or bread, of

about an ounce in weight, which was confecrated with a

form of exorcifm ; defiring of the Almighty that it might

caufe convulfions and palenefs, and find no pafiTage, if the

man was really guilty ; but might turn to health and nourifh-

ment, if he was innocent ' : as the water of jealoufy among
the Jews * was, by God's efpecial appointment, to caufe the

beliy to fwell and the thigh to rot, if the woman was guilty

of adultery. This corfned was then given to the fufpedted

perfon, who at the fame time alfo received the holy facra-

ment ' : if indeed the corfned was not, as fome have fuf-

pciSed, the facramental bread itfelf ; till the fubfequent inven-

tion of tranfubftantiation preferred it from profane ufes with

a more profound rqfpedt than formerly. Our hiftorians af-

iure us, that Godwin, earl of Kent, in the reign of king

Edwar4 the confefi'or, abjuring the death of the king's bro-

ther, at laft appealed to his corfned, " per huccellam deglutierf

** dam ahjuravit "," which ftuck in his throat and killed

him. This cuftom has been long fince gradually abolifhed,

though the remembrance of it fl;iil fubfifts in certain phrafes

of abjuration retained among the common people ^.

• Mod. Un. Hift. xxxii. 105. « Numb, ch, v.

P 9 Rep. 32. I LL. Canut. c. 6.

q I Rym. Foed.zi%. Spelm. CJoff. " Tngulph.

5:6. 2 Pryn Rec, Append. 20. Sjcld. *' As, " I will take tl*e facrament

^dm fd, 48. " upon it ; may this morfei bemy laft j" .

f Spelin, C/. 439. asd the like.

How-
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However we cannot but remark, that though in Euro-

pean countries this cuftom moft probably arofe from an abufc

of revealed religion, yet credulity and fuperftition w^ill, in

all ages and in all climates, produce the fame or fimilar ef-

feds. And therefore we fhall not be furprifed to find, that

in the kingdom of Pegu there ftill fubfifts a trial by the corf-

ned, very fimilar to that of our anceftors, only fubftituting

raw rice inftead of bread *. And, in the kingdom of Mo-
nomotapa, they have a method of deciding lawfuits equally

whimfical and uncertain. The witnefs for the plaintiff

chews the bark of a tree, endued with an emetic quality ;

which, being fufficiently mafticated, is then infufed in wa-
ter, which is given the defendant to drink. If his ftomach

rejefts it, he is condemned : if it flays with him, he is ab-

solved, unlefs the plaintiff will drink fome of the fame wa-

ter ; and, if it flays with him alfo, the fuit is left undeter-

mined y.

These two antiquated methods of trial were principally

in ufe among our Saxon anceftors. The next, which flill

remains in force, though very rarely in ufe, owes it's intro-

^udion among us to the princes of the Norman line. And
that is .

m. The trial by hatuU duel, or fingle combat ; which

was another fpecies of prefumptuous appeals to providence,

under an expedlation that heaven would unqueflionably give

the vi6lory to the innocent or injured party. The nature

of this trial in cafes of civil injury, upon ifTue joined in a

writ af right, was fully difcuffed in the preceding book ^ :

to which I have only to add, that the trial by battel may be

demanded at the election of the appellee, in either an appeal

or an approvement ; and that it is carried on with equal fo-

lemnity as that on a writ of right : but with this difference,

that there each party might hire a champion, but here they

mufl fight in their proper perfons. And therefore if the appei-

* Mod. Univ. Hill. Tii. isg. * SceVol, III. pag. 337.

y Uii. XV . 464.
lant
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lant or approver be a woman, a prieft, an infant, or of the

age of fixty, or lame, or blind, he or fhe may counterplead

and refufe the wager of battel ; and compel the appellee to

put himfelf upon the country. Alfo peers of the realm,

bringing an appeal, Ihall not be challenged to wage battel,

on account of the dignity of their perfons ; nor the citizens

of London, by fpecial charter, becaufe fighting feems fo-

reign to their education and employment. So likewife if

the crime be notorious j as if the thief be taken with the

mainour, or the murderer in the room with a bloody knife,

the appellant may refufe the tender of battel from the appel-

lee * ; for it is unreafonable that an innocent man fhould

ilake his life againft one who is already half-convi^led.

The form and manner of waging battel upon appeals are

much the fame as upon a writ of right ; only the oaths of

the two combatants are vaftly more ftriking and folemn *.

The appellee, when appealed of felony, pleads not guilty^

and throws down his glove, and declares he will defend the

fame by his body : the appellant takes up the glove, and re-

plies that he is ready to make good the appeal, body for

body. And thereupon the appellee, taking the book in his

right hand, and in hi? left the right hand of his antagonift*

fwears to this efFedt. *' Hoc audi, homo, quern per manum
teneo^^ is'c : " hear this, O man, whom I hold by the

hand, who calleft thyfelf John by the name of baptifm,

that I, who call myfelf Thomas by the name of baptifm,

did not felonioufly murder thy father, William by name,

nor am any way guilty of the faid felony. So help me
Qod, and the faints ; and this I will defend againft thee

by my body, as this court fhall award." To which the

appellant replies, holding the bible and his antagonift's hand

n the fame manner as the other : " hear this, O man whom
' I hold by the hand, who calleft thyfelf Thomas by the

' name of baptifm, that thou art perjured ; and therefore

^ perjured, becaufe that thou felonioufly didft murder my

? i ff4wk. P, C. 427. fc flet. /.I.e. 34. 2 Hswk. P. C. 426.

" father.



548 Public Book IV,

** father, William by name. So help me God and the faints ;

** and this I will prove againft thee by my body, as this

*' court fhall award *=." The battel is then to be fought

with the fame weapons, viz. batons, the fame folemnity,

and the fame oath againft amulets and forcery, that are ufed

la the civil combat: and if the appellee be fo far vanquifhed,

that he cannot or will not fight any longer, he ihall be ad-

judged to be hanged immediately j and then,, as well as if

he be killed in battel, providence is deemed to have deter-

mined in favour of the truth, and his blood fhall be attaint-

ed. But if he kills the appellant, or can maintain the fight

from funrifing till the ftars appear in the evening, he fhall

be acquitted. So alfo if the appellant becomes recreant, and

pronounces the horrible word oi craven^ he fhall lofe his libe-

ram legem^ and become infamous ; and the appellee fhall

recover his damages, and alfo be for ever quit, not only of

the appeal, but of all indidments likewife for the fame of-

fence.

IV. The fourth method of trial ufed in criminal cafes

is that by the peers of Great Britain, in the court of parlia-

ment, or the court of the lord high fleward, when a peer is

capitally zW/J?^^ ; for in cafe of an appeal^ a peer fhall be

tried by jury ''. Of this enough has been faid in a former

chapter ' ; to which I fhall now only add, that, in the me-

thod and regulations of it's proceedings, it differs little from

the tn^i per patriam, or by jury: except that the peers need

not all agree in their vcrdidt j and except alfo that no fpe-

cial verdi£t can be given in the trial of a peer ^ : becaufe the

lords of parliament, or the lord high fleward (if the trial be

c There Is a rtriking refemblance be- conrt) and that the prifoner was the caufe

tween this prcccfo and that of the court of his death ; the prifoner, that he was

«f ^rcpagus at Athens for murder; innocent ofthechargeagainfthim. (Pott,

wherein the profecutor and prifoner Antiq. b. I. c. 19.)

were both fworn in the moftfolennn man, d 9 Rep. 30. 2 Iiifl, 49.

ner : the profecutor, that he was related * See pag. 259.

to the deceaftd (for none but near lela- ^ Hutt, i\6,

tioi]s were pcrmitud to profecuteiatlutt

had
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had in his court) are judges fufficientiy competent of the lavr

that may arife from the fail : but the greater number, con-

fitting of twelve at the leaft, will conclude, and bind the

minority s.

V. The trial by jury, or the country, per patriam, is

alfo that trial by the peers of every Englifhman, which, as

the grand bulwark of his liberties, is fecured to him by the

great charter "^
;

*' nulius liber homo capiatur, vel imprifoaetur^

*' aut exulet, aui aliquo alio modo dejiruatur^ nifiper legaleJU"
" dicium parium fuorum^ vel per legem terrae"

The antiquity and excellence of this trial, for the fettling

of civil property, has before been explained at large '. And
it will hold much ftronger in criminal cafes ; fmce, in times

of difficulty and danger, more is to be apprehended from the

violence and partiality ofjudges appointed by the crown, in

fuits between the king and the fubje6l, than in difputes be-

tween one individual and another, to fettle the metes and

boundaries of private property. Our law has therefore wife-

ly placed this ftrong and twofold barrier, of a prefentment

and a trial by jury, between the liberties of the people, and

the prerogative of the crown. It was necefTary, for preferv-

ing the admirable balance of our conftitution, to veft the

executive power of the laws in the prince : and yet this

power might be dangerous and dcftruilive to that very con-

ftitution, if exerted without check or control, byjufticesof

6yer and terminer occafionally named by the crown ; who
might then, as in France or Turkey, imprifon, difpatch, or

exile any man that was obnoxious to the government, by an

inftant declaration, that fuch is their will and pleafure. But

the founders of the Engli/h laws have with excellent forecaft

contrived, that no man fhould be called to anfwer to the

king for any capital crime, unlcfs upon the preparatory ac-

cufation of twelve or more of his fellow fubje£is, the grand

jury : and that the truth of every accufation, whether pre-

ferred in the Ihape of indidlment, information, or appeal.

e Kelyngc. 56. Stat, 7 W. III. c. 3. ^ 9 Hen. III. c, 29.

^.11. Foftcr247, i See Vol. III. pa^. 3791

fhould
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(hould afterwards be confirmed by the unanimous fuffrage of

twelve of his equals and neighbours, indifferently chofen, and

fuperior to all fufpicion. So that the liberties of England can-

not but fubfift, fo long as this palladium remains facred and

inviolate ; not only from all open attacks, (which none will

be fo hardy as to make) but alfo from all fecret machinati-

ons, which may Tap and undermine it ; by introducing neW
and arbitrary methods of trial, by juftices of the peace, com-

tniflioners of the revenue, and courts of confcience. And
however convenient thefe may appear at firft, (as doubtlefs all

arbitrary powers, well executed, are the moft convenient)

yet let it be again remembered, that delays, and little incon-

veniencies in the forms of juftice, are the price that all free

nations muft pay for their liberty in more fubftantial matters ;

that thefe inroads upon this facred bulwark of the nation are

fundamentally oppofite to the fpirit of our conftitution ; and

that, though begun in trifles, the precedent may gradually

increafe and fpread, to the utter difufe of juries in queftions

of the moft momentous concern.

What was faid of juries In genera!, and the trial thereby,

in rmV cafes, will greatly fhorten our prefent remarks, with

regard to the trial of criminal fuits ; indidments, informa-

tions, and appeals : which trial I (hall confider in the fame

method that I did the former ; by following the order and

courfe of the proceedings themfelves, as the moft clear and

perfpicuous way of treating it.

When therefore a prifoner on his arraignment has plead-

ed not guilty, and for his trial hath put himfelf upon the

country, which country the jury are, the fherifF of the county

muft return a panel ofjurors, lileros et legales homines, de vi-

cineto ; that is freeholders, without juft exception, and of

the vifne or neighbourhood ; which is interpreted to be of the

county where the fa£l is committed J. If the proceedings are

before the court of king's bench, there is time allowed, be-

tween the arraignment and the trial, for a jury to be impan-

j 2 Hal. p. C. 264. a Hawk. P. C. 403.

nelled



Ch. 27. W R O j} G s. 351

nelled by writ of venirefacias to the fheriff, as in civil caufes

:

and the trial in cafe of a mifdemefnor is had at nip prius^ un-

lefs it be of fuch confequence as to merit a trial at bar j

which is always invariably had when the prifoner is tried for

any capital offence. But, before commiflioners of oyer and

terminer and gaol delivery, the flierifF by virtue of a general

precept directed to him beforehand, returns to the court a
panel of forty eight jurors, to try all felons that may be call-

ed upon their trial at that feffion : and therefore it is there

ufual to try all felons immediately, or foon, after their ar-

raignment. But it is not cuftomary, nor agreeable to the ge-

neral courfe of proceedings, unlefs by confent of parties, t<i

try perfons indidled of fmaller mifdemefnors at the fame court

in which they have pleaded not guilty^ or traverfed the indici-r

ment. But they ufually give fecurity to the court, to appear

at the next aflifes or feffion, and then and there to try the

traverfe, giving notice to the profecutor of the fame.

In cafes of high treafon, whereby corrwption of blood may
enfue (except treafon in counterfeiting the king's coin or

feals) or mifprifion of fuch treafon, it is enabled by ftatute

7 W. III. c. 3. firft, that no perfon fhall be tried for any

fuch treafon, except an attempt to aflaffinate the king, un-

lefs the indi£tment be found within three years after the of-

fence committed : next, that the prifoner fhall have a copy

of the indidment, (which includes the caption '') but not

the names of the witnefTes, five days at leaft before the trial

;

that is, upon the true conftrudion of the adt, before his ar-

raignment '
; for then is his time to take any exceptions

thereto, by way of plea or demurrer : thirdly, that he fhall

alfo have a copy of the panel of jurors two days before his

trial : and, laftly, that he fhall have the fame compulfive pro-

cefs to bring in his witnefTesy^r him, as was ufual to compel

their appearance fl'^r?/«/? him. And, by flatute 7 Ann. c. 21.

(which did not take place till after the deceafe of the late pre-

tender) all perfons, indidted for high treafon or mifprifion

fc Fed, 229, Append, i. 1 Bid, 230.

thereof
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thereof, (hall have not only a copy of the indictment, but a lift

of all the witnefTes to be produced, and of the jurors impa-

nelled, with their profeflions and places of abode, delivered

to him ten days before the trial, and in the prefence of two

witnefles ; the better to prepare him to make his challenges

and defence. But this laft adt, fo far as it affe6ted indift-

ments for the inferior fpecies of high treafon, refpe£ling the

coin and the royal feals, is repealed by the ftatute 6 Geo,

III. c. 53. elfe it had been impoilible to have tried thofe

offences in the fame circuit in which they are indicted : for

ten clear days, between the finding and the trial of the in-

didlment, will exceed the time ufually allotted for any {e(-

fion of oyer and terminer^. And no perfon indidted for felo-

ny is, or (as the law ftands) ever can be, entitled to fuch

copies, before the time of his trial ".

When the trial is called on, the jurors are to be fworn,

as they appear, to the number of twelve, unlefs they arc

challenged by the party.

Challenges may here be made, either on the part of

the king, or on that of the prifoner ; and either to the whole

array, or to the feparate polls, for the very fame reafons thi^t

they may be made in civil caufes °. For it is here at leaft as

neceflary, as there, that the fherifF or returning officer be

totally indifferent; that where an alien is indi£ted, the jury

fhould be de medietate^ or half foreigners, if fo many are »

found in the place
;
(which does not indeed hold in treafonsP,

aliens being very improper judges of the breach of allegiance}

nor yet in the cafe of Egyptians under the flatute 22 Hen.

VIII. c. 10.) that on every panel there fhould be a compe-

tent number of hundredors; and that the particular jurors

ihould be omni exceptione majores ; not liable to obje£lion ei-

ther propter honoris refpi^um, propter defeSlum^ propter affedum^

or propter deli£ium»

« Foft. 250. «> See Vol. III. pag. 359.

• » Hawk. P. C. 410. P a Hawk. P. C. 420. zHal. P. C. 271.

Chal«
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Challenges upon any of the foregoing accounts are

ftiled challenges for caufe ; which may be without ftint in,

both criminal and civil trials. But in criminal cafes, or at

leaft in capital ones, there is, in favorem vitae^ allowed ta

the prifoner an arbitrary and capricious fpecies of challenge

to a certain number of jurors, without (hewing any caufe at

all J which is called a peremptory challenge : a provifion full

of that tendernefs and humanity to prifoners, for which our

Englifh laws are juftly famous. This is grounded on two
reafons. i. As every one muft be fenfible, what fudden im-

preffions and unaccountable prejudices we are apt to con-

ceive upon the bare looks and geftures of another ; and how
neceflary it is, that a prifoner (when put to defend his life)

fhould have a good opinion of his jury, the want of which

might totally difconcerthim j the law wills not that he fhould

be tried by any one man againft whom he has conceived a

prejudice, even without being able to affign a reafon for fuch

his diflike. 2. Becaufe, upon challenges for caufe fhewn, if

the reafon affigned prove infufficient to fct afide the juror,

perhaps the bare queftioning his indifference may fometimes

provoke a refentment ; to prevent all ill confequences from

which, the prifoner is flill at liberty, if he pleafes, peremp-

torily to fet him afide.

This privilege, of peremptory challenges, though granted

to the prifoner, is denied to the king by the flatute 33 Edw.
I. ft. 4. which enadls, that the king fliall challenge no ju-

rors without afligning a caufe certain, to be tried and ap-

proved by the court. However it is held, that the king need

not afUgn his caufe of challenge, till all the panel is gone

through, and unlefs there cannot be a full jury without the

perfons fo challenged. And then, and not fooner, the king's

counfel mufl fhew the caufe : otherwife the juror fhall be

fworn •!

.

The peremptory challenges of the prifoner mufl however

have fome reafonable boundary ; otherwife he might never

1 a Hawk. P. C. 413. 2 Hal. P. C. 271.

Vol. IV. y be
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be tried. This reafonable boundary is fettled by the common
law to be the number of thirty-five ; that is, one under the

number of three full juries. For the law judges that five and

thirty are fully fufEcient to allow the moft timorous man to

challenge through mere caprice ; and that he who perempto-

rily challenges a greater number, or three full juries, has

no intention to be tried at all. And therefore it dealt with

one, who peremptorily challenges above thirty-five, and

will not retra<Sl his challenge, as with one who ftands mute

or refufes his trial ; by fentencing him to the peine forte et

dure in felony, and by attainting him in treafon '. And fo

the law ftands at this day with regard to treafon, of any

kind.

But by ftatute 22 Hen. VIIL c. 14. (which with regard

to felonies, ftands unrepealed by ftatute i & 2 Ph. & Mar.

c. 10.) by this ftatute, I fay, no perfon arraigned for felony,

can be admitted to make any more than twenty peremptory

challenges. But how if the prifoner will peremptorily chal-

lenge twenty-one ? what fliall be done ? The old opinion

was, that judgment of peineforte et dure fhould be given, as

where he challenged thirty-fix at the common law • : but the

better opinion feems to be % that fuch challenge fliall only be

difregarded and overruled, Becaufe, firft, the common lav/

doth not inflift the judgment of penance for challenging

twenty-one, neither doth the ftatute inflidl it ; and fo heavy

a judgment (nor that of convidtion, which fucceeds it) fliall

not be impofed by implication. Secondly, the words of the

ftatute are, *' that he be not admitted to challenge more
** than twenty ;" the evident conftruftion of which is, that

any farther challenge fliall be difallowed or prevented : and

therefore, being null from the beginning, and never in faft

a challenge, it can fubje(9: the prifoner to no punifliment

;

but the juror fliall be regularly fworn.

If, by reafon of challenges or the default of the jurors, a

fufficient number cannot be had of the original panel, a tale$

» 2 Hal. P. C. 268. t 3 Inft, Z27, a Hal, P, C.I270,

» z Hawk. P, C, 4t4.

may
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may be awarded as in civil caufes ", till the number of twelve

is fworn, " well and truly to try, and true deliverance make,
" between our fovercign lord the king, and the prifoner

*' whom they have in charge j and a true verdidt to give, ac-
*' cording to their evidence."

When the jury is fworn, if it be a caufe of any confe-

quence, the indictment is ufually opened, and the evidence

marflialled, examined, and enforced by the counfel for the

crown, or profecution. But it is a fettled rule at common.

law, that no counfel fhall be allowed a prifoner upon his trial,

upon the general iflue, in any capital crime, unlefs fome

point of law fhall arife proper to be debated "'. A rule, which

(however it may be palliated under cover of that noble decla-

ration of the law, when rightly underftood, that the judge

fhall be counfel for the prifoner ; that is, fhall fee that the

proceedings againft him are legal and ftridtly regular") feems

to be not at all of a piece with the reft ofthe humane treatment

of prifoners by the Englifh law. For upon what face of rea-

fon can that affiflance be denied to fave the life of a man,

which yet is allowed him in profecutions for every petty tref-

pafs ? Nor indeed is it flridlly fpeaking a part of our antient

Jaw : for the mirrour y, having obferved the neceflity of coun-

fel in civil fuits, " who know how to forw^d and defend

** the caufe, by the rules of law and cufloms of the realm,**

immediately afterwards fubjoins ; " and more necefTary are

** they for defence upon indidments and appeals of felony,

•* than upon other venial caufes'^." And, toYay the truth,

« See Vol. III. pag. 364. But, in was therefore thought too dangerous an

mere commiflions of gaol deliveiy, no experiment, to let an advocate try, whe-

tales can be awarded j though the court ther it could be contradifted or no.

may en tcnut order a new panel to be re- y c. 3. §. i,

turned injianter. (4 Inft, 68. 4 St. Tr. * Father Parfons the jefuit, and after

728. Cooke's Cafe.) him bilhop EUys, (of Englifli liberty, if.

w 2 Hawk, P. C, 400, 26.) have imagined, that the benefit of

« Sir Edward Coke (3 Inft, 137.) counfel to plead for them was firft de-

gives another additional reafon for this nied to prifoners by a law of Henry I,

refiifal, *• becaufe the evidence to con- meaning (I prefume) chapters 47 and
*' viil a prifoner fhould be fo manifeft, 48 of the code which is ufually attributed

* as it could nat be contrkdift«d," It to that prince. " Dt (aujis crminalibui

Y a «W
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the judges themfclvcs are fo fenfible of this'defeft in our mo-
dern pradlce, that they feldom fcruple to allow a prifoner

cc.unfel to ftdiid by him at the bar, and inftru£t him what
qucftions to a Ik, or even to a'fk queftions for him, with re-

fpcdl to matters of fact : for as to matters of law, arifmg on
the trial, they are entitled to the affiftance of counfel. But
frill this is a matter of too much importance to be left to the

good pleafure of any judge, and is worthy the interpofition of

the legiflature; which has (hewn it's inclination to indulge

prifoners with this reafonable affiftance, by enadling in fta-

tute 7 W. III. c. 3. that perfons indited for fuch high treafon,

as works a corruption of the blood, or mifprifion thereof,

(except treafon in counterfeiting the king's coin or feals) may
make their full defence by counfel, not exceeding two, to

be named by the prifoner and affigned by the court or judge

:

and this indulgence, by ftatute 20 Geo. II. c. 30. is extended

to parliamentary impeachments for high treafon, which were

excepted in the former a6t.

The doarine of evidence upon pleas of the crown is, in

mod refpcilr, tiie fame as that upon civil actions. There

arc however a f^v/ leading points, wherein, by feveral ftatutes

and rcfohitiois, a dilFerencc is made btiween civil and cri-

minal evidence.

F*rsT, in all cafts of Mgh treafon, petit treafon, and

iTiifpriuoa of treafon, by flatutes i Edvy. VI. c. i2!k and 5 Sc

6 ILaw, VI. c. II. two lay.ful v/itnefics arc required to con-

*''-• cr.i'alwm r.i:roqttaer»lCf I-. '::r'i\ of inc.r'an'res in perlbnal aOioas*

**
ft: ?'/ im^lecttatui fiaUTn ferr.cger, fiae •* Apns ce, eft tenu le querclU a rrfpon^

** hi *iut\ort urjih\,^~ln ah'u wuniiis ** ire\ tt atu-a congie dt f<y nt^ji.Her^

•• f.i:H et iehet «.*/ csrjilie^* Bir .his " s^iJ Iz ^KCiide: et quavA tl f:ra cm'

'.I contvivr, fy^riifttf only an ** ftilh, il itut nycr t.fai:-^ d'/.jt il tfisc^

, znii'iu- peti'iofcsi/iiiiiscratM ** ciif-V Or, as it lunda in H-e Latin

:,:r !., i..:» i:i:f!erl\ (See Vol. Hi. pag. ttxi, (idlt. 153c;.,' " ^atre.'amt tiutnn

jO?.> »vhiih is not allowable in any ** p«fiea tenetur rcjpondtre \ et habfiit 11-

cf'minal profxnticn. Tl>'- w ill be m.i- *' ccntiam conful.ndlfji rejnirat : Labita

nifert by comparing this lav. with a- co- «* autttn confiiio, icietfadum ntgare fu»

tciti,'or.iry psfTjge in the -rrnnd fwjlumisr " ofCt'Jetui eft"

mi Korrr;mdy, (ch. 85.J v.liith I'iJeaks

via
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vi6t a prifoner ; unlefs he Ihall willingly and without vio-

lence confefs the fame. By ftatute i & 2 Ph. & Mar. c. 10.

a farther exception is made as to treafons in counterfeiting

the king's feals or fignatures, and treafons concerning coin

current within this realm ; and more particularly by c. 1 1,

the offences of importing counterfeit foreign money current

in this kingdom, and impairing, counterfeiting, or forging

any current coin. The ftatutes 8 & 9 W. III. c. 25. & 15

& 16 Geo. II. c. 28. in their fubfequent extenfions of this

fpecies of treafon do alfo provide, that the offenders may be

indided, arraigned, tried, convicted, and attainted, by the

like evidence and in fuch manner and form, as may be had

and ufed againfl offenders for counterfeiting the king's money.

But by ftatute 7 W. III. c. 3. in profecutions for thofe trea-

fons to which that a£t extends, the fame rule (of requiring

two witneffes) is again enforced ; with this addition, that

the confeffion of the prifoner, which fhall countervail the

neceffity of fuch proof, muft be in open court : and it is de-

clared that both witneffes muft be to the fame overt zd: of

treafon, or one to one overt a6l, and the other to another

overt adt, of the fame fpecies of treafon ' and not of diftindl

heads or kinds : and no evidence {hall be admitted to prove

any overt a6l not exprefsly laid in the indictment. And there-

fore in fir John Fenwick's cafe, in king William's time,

where there was but one witnefs, an aft of parliament '' was

made on purpofe to attaint him of treafon, and he was exe-

cuted *=. But in almoft every other accufation one pofitive

witnefs is fufficient. Baron Montefquieu lays it down for

a rule ^, that thofe laws which condemn a man to death in

any cafe on the depofition of a fmgle witnefs, are fatal to li-

berty : and he adds this reafon, that the witnefs who affirms,

and the accufcd who denies, make an equal ballance ' j there

is a neceffity therefore to call in a third man to incline the

fcale. But this feems to be carrying matters too far: for

there are fome crimes, in which the very privacy of their na-

a See St. Tr. II. 144. Fofter. 235. «• Sp. L, b. rz. c. 3,

fc Stat. 8 W. III. c. 4.
e Beccar. c. 13.

c St. Tr.V, 40.

' Y 3
turc
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ture excludes the poffibility of having more than one withefs

;

rnuft thefe therefore efcape unpunifhed ? Neither indeed is

the bare denial of the perfon accufed equivalent to the politive

oath of a difinterefted writnefs. In cafes of indidlments for

perjury, this do6lrine is better founded j and there our law

adopts it : for one witnefs is not allowed to convidl a man
indidled for perjury j becaufe then there is only one oath

againft another ^. In cafes of treafon alfo there is the accufed's

oath of allegiance, to counterpoife the information of a fingle

witnefs ; and that may perhaps be one reafon why the law re^

quires a double teftimony to convidl him : though the prin-

cipal reafon, undoubtedly, is to fecure the fubjefl: from being

facrificed to fidlitious confpiracies, which have been the en-

gines of profligate and crafty politicians in all ages.

Secondly, though from the reverfal of colonel Sidney*s

attainder by zd: of parliament in 1689 ^ it may be colle6ted ^,

that the mere fimilitude of hand-writing in two papers (hewn

to a jury, without other concurrent teftimony, is no evidence

that both were written by the fame perfon ; yet undoubtedly

the teftimony of witnefles, well acquainted with the party's

hand, that they believe the paper in queftion to have been

written by him, is evidence to be left to a jury '.

Thirdly, by the ftatute 21 Jac. I. c. 27. a mother of a

baftard child, concealing it's death, muft prove by one wit-

nefs that the child was born dead ; otherwife fuch conceal-

ment fhall be evidence of her having murdered it ^.

Fourthly, all prefumptive evidence of felony (hould be

admitted cautioufly : for the law holds, that it is better that

ten guilty perfons efcape, than that one innocent fufFer.

10 Mod. 194. 1716. St. Tr. VI. 6g. Layer's cafe,

? St. Tr. Vin. 472. A.D.ij2z.ibid.xj^. Heiuey's caf«,

h 2 Hawk. P. C. 431. A. D. 1758. 4 Burr, 644.

^ Lord Prefton's cafe. /4. D. 1690. k See pag. 198,

St, Tr. IV. 453, Francia's cafe, A. D.
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And fir Matthew Hale in particular • lays down two rules,

moft pruderit and neceflary to be obferved : i. Never to con-

vict a man for ftealing the goods of a perfon unknown, mere-

ly becaufe he will give no account how he came by them,

unlefs an adual felony be proved of fuch goods : and, 2.

Never to convi<3: any perfon of murder or manflaughter, till

at leaft the body be found dead j on account of two inftances

he mentions, where perfons were executed for the murder of

others, who were then alive, but miffing.

Lastly, it was an antient and commonly received prac-

tice ", (derived from the civil law, and which alfo to this

day obtains in the kingdom of France **) that, as counfel was

not allowed to any prifoner accufed of a capital crime, fo

neither Ihould he be fufFered to exculpate himfelf by the tef-

timony of any witnefles. And therefore it deferves to be re-

membered, to the honour of Mary I, (whofe early fenti-

ments, till her marriage with Philip of Spain, feem to have

been humane and generous") that when (he appointed fir

Richard Morgan chief juftice of the common pleas, (he in-

joined him, " that notwithftanding the old error, which
*' did not admit any witnefs to fpeak, or any other matter

" to be heard, in favour of the adverfary, her majefty being

*' party j her highnefs's pleafure was, that whatfoever could

** be brought in favour of the fubjedl fliould be admitted to

*' be heard : and moreover, that the jufticcs fhould not per-

" fuade themfelves to fit in judgment otherwife for her high-

" nefs than for her fubjeiSlP." Afterwards, in one particular

inftance (when embezzling the queen's military ftores was

made felony by ftatute 31 Eliz. c. 4.) it was provided that

any perfon, impeached for fuch felony, " fhould be received

*' and admitted to make any lawful proof that he could, by
" lawful witnefs or otherwife, for his difcharge and defence

:"

and in general the courts grew fo heartily afhamed of a doc-

trine fo unreafonable and oppreffive, that a pradice was gra-

1 z Hal, P.C. 290. \ tefq. Sp. L. b. 29. c. ii,

m St. Tr. I. pajfim, ° See pag. 17.

n Pomat.publ.Iaw, b, 3. 1. 1, M&n- P Holingfli, il», St, Tr. I, 7»»

Y 4 dually
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dually introduced of examining witnefles for the prifoner, but

not upon oath *i
: the confequence of which ftill was, that

the jury gave lefs credit to the prifoner's evidence, than to

that produced by the crown. Sir Edward Coke' protefts

very ftrongly againft this tyrannical pradtice : declaring that

he never read in any a6t of parliament, book-cafe, or record,

that in criminal cafes the party accufcd fhould not have wit-

nefTes fworn for him ; and therefore there was not fo much as

Jc'tntilla juris againft it *. And the houfe of commons were

fo fenfible of this abfurdity, that, in the bill for abolifhing

hoftilities between England and Scotland % when felonies

committed by Englifhmen in Scotland were ordered to be

tried in one of the three northern counties, they infifted on

a claufe, and carried it " againft the efforts of both the crown

and the houfe of lords, againft the practice of the courts in

England, and the exprefs law of Scotland ", " that in all

*' fuch trials, for the better difcovery of the truth, and the

** better information of the confciences of the jury and juf-

*' tices, there fhall be allowed to the party arraigned the be-

*' nefit of fuch credible witnefles, to be examined upon oath,

*' as can be produced for his clearing and juftification." At
length by the ftatute 7 W. III. c. 3. the fame meafure of

juftice was eftablifhed throughout all the realm, in cafes of

treafon within the adl : and it was afterwards declared by

ftatute I Ann. ft. 2. c. 9. that in all cafes of treafon and fe-

lony, all witnefiesy^r the prifoner fhould be examined upon

oath, in like manner as the witnefles againji him.

When the evidence on both fides is clofed, the jury can-

not be difcharged till they have given in their verdict ; but

are to confider of it, and deliver it in, with the fame forms,

as upon civil caufes : only they cannot, in a criminal cafe

which touches life or member, give a privy verdift *. But

an open verdid may be either general, guilty, or not guilty ;

q 2 Bulflr. i^f. Cro. Car. 292. " Com. Journ. 4, 5, 12, 13, 15,

' 3 Inft, 79. 29, 3oJun. 1607.

» See alfo 2 Hal. P. C. 283, and his w ibid. 4 Jun. 1 607.

fummary. 264. x a Hal, P. C. 300. a Hawk. P. C,

( Stat. 4 Jac. I, c. I. 439.
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or fpecial, fetting forth all the circumftances of the cafe, and

praying the judgment of the court, whether, for inftance,

on the faiSls ftated, it be murder, manflaughter, or no crime

at all. This is where they doubt the matter of law, and

therefore chufe to leave it to the determination of the court

;

though they have an unqueftionable right of determining upon

all the circumftances, and finding a general verdidl, if they

think proper fo to hazard a breach of their oaths; and, if

their verdidl be notorioufly wrong, they may be punifhed

and the verdi6t fet afide by attaint at the fuit of the king ;

but not at the fuit of the prifoner y. But the practice, here-

tofore in ufe, of fining, imprifoning, or oiherwifc punifliing

jurors, merely at the difcretion of the court, for finding their

verdict contrary to the direction of the judge, was arbitrary,

unconftitutional, and illegal j and is treated as fuch by fir

Thomas Smith, two hundred years ago j who accounted

*' fuch doings to be very violent, tyrannical, and contrary to

*' the liberty and cufl:om of the realm of England *." For,

as fir Matthew Hale well obferves *, it would be a moft un-

happy cafe for the judge himfelf, if the prifoner's fate de-

pended upon his directions :—unhappy alfo for the prifoner

;

for, if the judge's opinion muft rule the verdicSt, the trial by

jury would be ufelefs. Yet in many inftances '', where con-

trary to evidence the jury have found the prifoner guilty, their

verdidl hath been mercifully fet afide, and a new trial grant-

ed by the court of king's bench ; for in fuch cafe, as hath

been faid, it cannot be fet right by attaint. But there hath

yet been no inftance of granting a new trial, where the

prifoner was acquitted upon the firft "=.

If the jury therefore find the prifoner not guilty, he is

then for ever quit and difcharged of the accufation ^ ; except

he be appealed of felony within the time limited by law. And

upon fuch his acquittal, or difcharge for want of profecu-

y a Hal. P. C. 310. c 2 Hawk. P. C. 442.

» Smith's commonw. I. 3. c. i. * The civil law in fuch cafe only dif-

a 2 Hal. P. C. 313. charges him from the fame accufer, but

b I Lev. 9, T. Jones, IW3; St, It, not from the fame accufation. (Ff. 48.

X' 416. «. 7- §. »

J
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tion, he fhall be immediately fet at large, without payment

of any fee to the gaoler '. But if the jury find him guilty *",

he is then faid to be conviSied of the crime whereof he ftands

indi(^ed. Which conviftion may accrue two ways ; either

by his confeffing the offence and pleading guilty j or by his

being found fo by the verdidt of his country.

When the offender is thus convi£led, there are two col-

lateral circumftances that immediately arife. i. On a convic-

tion, in general, for any felony, the reafonable expcnfes of

profecution are by ftatute 25 Geo. II. c. 36. to be allo(ved to

the profecutor out of the county ftock, if he petitions the

judge for that purpofe j and by ftatute 27 Geo. II, c. 3. poor

perfons, bound over to give evidence, are likewife entitled to

be paid their charges, as well without convidlion as with it.

i. On a conviction of larciny in particular, the profecutor

fliall have reftitution of his goods, by virtue of the ftatute

21 Hen. VIII. c. 1 1. For by the common law there was no

reftitution of goods upon an indictment, becaufe it is at the

fuit of the king only ; and therefore the party was enforced

to bring an appeal of robbery, in order to have his goods

again s. But, it being confidered that the party, profecuting

the offender by indictment, deferves to the full as much en-

couragement as he who profecutes by appeal, this ftatute was

made, which enaCts, that if any perfon be conviCted of lar-

ciny by the evidence of the party robbed, he fliall have full

reftitution of his money, goods, and chattels ; or the value

of them out of the offender's goods, if he has any, by a writ

to be granted by the juftices. And the conftruction of this

act having been in great meafure conformable to the law of

appeals, it has therefore in practice fuperfeded the ufe of ap-

peals of larciny. For inftance ; as formerly upon appeals ^^

fo now upon indictments of larciny, this writ of reftitution

e Stat. 14 Geo, III. c. lo. g^'^fy. t>"* ^'i^t he had not been enoH^h

f In the Roman republic, when the uponhisguard j "/>tfr!/>«f<3v/^ei.iifcf«r."

prifoner was convidied of any capital of- (Fejiut. 325. >>

fence by his judges, the form cf pro- E 3 Inft. 142.

nouncing that convi£lion was fomething •> Braclon (/e «np». f. 3*.

peculiarly delicaie : net that he was

fliall
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(hall reach the goods fo ftolen, notwithftanding the property *

of them is endeavoured to be altered by falein market overt ^,

And, though this may feem fomewhat hard upon the buyer,

yet the rule of law is that "fpoliatus debet ^ ante omnia rejiitui-y*

efpecially when he has ufed all the diligence in his power to

convift the felon. And, fince the cafe is reduced to this hard

neceffity, that either the owner or the buyer muft fufFer j the?

Uw prefers the right of the owner, who has done a meritori-

ous adl by purfuinga felon to condign punifhment, to the right

of the buyer, whofe merit is only negative, that he has been

guilty of no unfair tranfadtion. And it is now ufual for

the court, upon the conviction of a felon, to order (without

any writ) immediate reftitution of fuch goods, as are brought

into court, to be made to the feveral profecutors. Or, elfe,

fccondly, without fuch writ of reftitution, the party may
peaceably retake his goods, wherever he happens to find

them ', unlefs a new property be fairly acquired therein. Or,

laftly, if the felon be convided and pardoned, or be allowed

his clergy, the party robbed may bring his adlion of trover

againft him for his goods ; and recover a fatisfaftion in da-

mages. But fuch action lies not before profccution ; for (o

felonies would be made up and healed "•
: and alfo recaption is

unlawful, if it be done with intention to fmother or com-

pound the larciny ; it then becoming the heinous offence of

theft-bote, as was mentioned in a former chapter ".

It is not uncommon, when a perfon is conviiSled of a mif-

demefnor, which principally and more immediately afFe<Sls

fome individual, as a battery, imprifonment, or the like, for

the court to permit the defendant to fpeak with the profecutor,

before any judgment is pronounced j and, if the profecutor

declares himfelf fatisfied, to inflict but a trivial punifliment.

This is done, to reimburfe the profecutor his expenfes, and

make him fome private amends, without the trouble and cir-

cuity of a civil adion. But it furely is a dangerous praftice ;

i See Vol. II. pag. 450, «» i Hal. P. C. 546.
Je I Hal. P. C, 543.

n See pag. 133,

1 See Vol. m. pag. 4.

and.
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and, though it may be intrufted to the prudence and difcre-

tion of the judges in the fuperior courts of record, it ought

never to be allowed in local or inferior jurifdidlions, fuch as

the quarter- feilions ; where profecutions for aflaults are by

this means too frequently commenced, rather for private lucre

than for the great ends of public juftice. Above all, it fhould

never be fufFered, where the teftimony of the profecutor him-

lelf is neceflary to conviit the defendant : for by this means,

the rules of evidence are entirely fubverted ; the grofecutor

becomes in eiFe£l a plaintiff, and yet is fufFered to bear wit-

ncfs for himfelf. Nay even a voluntary forgivenefs, by the

party injured, ought not in true policy to intercept the flroke

of juftice. " This," fays an elegant writer °, (who pleads

with equal ftrength for the certainty as for the lenity of punifh-

ment) ** may be an a£l of good-nature and humanity, but it

'* is contrary to the good of the public. For, although a

** private citizen may difpenfe with fatisfaftion for his private

*' injury, he cannot remove the neceffity of public example.

** The right of punifhing belongs not to any one individual

** in particular, but to the fociety in general, or the fove-

** reign who reprefents that fociety : and a man may renounce

*' his own portion of this right, but he cannot give up that

«< of others."

• Becc. ch. 46.
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Chapter the twenty eighth.

Of the benefit of CLERGY.

AFTER trial and convi£lion, the judgment of the court

regularly follows, unlefs fufpended or arretted by fome

intervening circumftance j of which the principal is the benefit

9f clergy : a title of no fmall curiofity as well as ufe j and con-

cerning which I (hall therefore enquire, i. Into it's original,

and the various mutations which this privilege of clergy has

fuftained. 2. To what perfons it is to be allowed at this day,

3. In what cafes. 4. The confequences of allowing it.

I. ClBRGY, theprhilegium clericale, or in common fpeech

the benefit of clergy, had it's original from the pious regard paid

by chriftian princes to the church in it's infant ftate; and the

ill ufe which the popifli ecclefiaftics foon made of that pious

regard. The exemptions, which they granted to the church,

were principally of two kinds : i. Exemption oi places, con-

fecrated to religious duties, from criminal arrefts, which was
the foundation of fanftuaries : 2. Exemption of the perfiins

of clergymen from criminal procefs before the fecular judge

in a few particular cafes, which was the true original and

meaning of the prhilegium clericale.

But the clergy, encreafmg inwealth, power, honour, num-
ber, and intereft, began foon to fet up for thcmfelves : and

that which they obtained by the favour of the civil govern-

ment, they now claimed as their inherent right j and as a

right
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right of the higheft nature, indefeafible, and jure divino *.

By their canons therefore and conftitutions they endeavoured

at, and where they met with eafy princes obtained, a vaft

extenfion of thefe exemptions : as well in regard to the

crimes themfelves, of which the lift became quite univerfal'';

as in regard to the perfons exempted, among whom were at

length comprehended not only every little fubordinate officer

belonging to the church or clergy, but even many that were

totally laymen.

In England however, although the ufurpatlons of the

pope were very many and grievous, till Henry the eighth en-

tirely exterminated his fupremacy, yet a total exemption of

the clergy from fecular jurifdidtion could never be thoroughly

effe6led, though often endeavoured by the clergy*^: and

therefore, though the antient privikgium clericale was mfome
capital cafes, yet it was not univerfally^ allowed. And in

thofe particular cafes, the ufe was for the bifhop or ordinary

to demand his clerks to be remitted out of the king's courts,

as foon as they were indi6led : concerning the allowance of

which demand there was for many years a great uncertainty "*:

till at length it was finally fettled in the reign of Henry the

fixth, that the prifoner fhould firft be arraigned ; and might

either then claim his benefit of clergy, by way of declinatory

plea; or, after convi^ion, by way of arrefting judgment.

This latter way is moft ufually pradifed, as it is more to the

fatisfa£lion of the court to have the crime previoufly afcer-

tained by confeffion or the verdift of a jury ; and alfo it is-

more advantageous to the prifoner himfelf, who may pof-

fibly be acquitted, and fo need not the benefit of his clergy

at all.

Originally the law was held, that no man (hould be

admitted to the privilege of clergy, but fuch as had the habi-

» The principal argument, upon " no harm." (Keilw, i8r.)

which they founded this exemption, b See Vol. III. pag, 62.

•yvas that text of fcripture J
" touch not c Keilw. 180.

*« mine anointed, and do my prophets <^ z Hal. P, C. 377«

turn
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turn et to^furam cUrkalem ^. But in procefs of time a much^

wider and more comprehenfive criterion was eftablifhed : every

one that could read fa mark of great learning in thofe days of

ignorance and her filler fuperftition) being accounted a clerk

or clericus, and allowed the benefit of clerkfhip, though nei-

ther initiated in holy orders, nor trimmed with the clerical

tonfure. But when learning, by means of the invention of

printing, and other concurrent caufes, began to be more ge-

nerally difleminated than formerly; and reading was no

longer a competent proof of clerkfhip, or being in holy or-

ders ; it was found that as many laymen as divines were ad-

mitted to the privilegium clerlcale : and therefore by ftatute

4 Hen. VII. c. 13. a dillin£lion was once more drawn be-

tween mere lay fcholars, and clerks that were really in or-

ders. And, though it was thought reafonablc ftill to mi-

tigate the feverity of the law with regard to the former, yet

they were not put upon the fame footing with adual clergy

;

being fubjedled to a flight degree of punifhment, and not al-

lowed to claim the clerical privilege more than once. Ac-
cordingly the ftatute directs, that no perfon, once admitted

to the benefit of clergy, fhall be admitted thereto a fecond

time, unlefs he produces his orders: and, in order to diftin-

guifli their perfons, all laymen who are allowed this privilege

(hall be burnt with a hot iron in the brawn of the left thumb.

This diftindlion between learned laymen, and real clerks in

orders, was abolifhed for a time by the ftatutes 28 Hen.VIII.

c. I. and 32 Hen. VIII. c. 3. but is held ^ to have been vir-

tually reftored by ftatute i Edw. VI. c. 12. which ftatute

alfo ena£ls that lords of parliament, and peers of the realm,

may have the benefit of their peerage, equivalent to that of

clergy, for the firft ofFence, (although they cannot read, and

without being burnt in the hand) for all offences then

clergyable to commoners, and alfo for the crimes of houfc-

breaking, highway-robbery, horfe-ftealing, and robbing of

churches.

e a Hal. P. C. 372. M. Paris, A, D, ^ Hob, 294,

Ii59, SwVqI, I, pag, 24.

AfT£R
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After this burning the laity, and before it the real

clergy, were difcharged from the fentence of the law in the

king's courts, and delivered over to the ordinary, to be dealt

with according to the ecclefiaftical canons. Whereupon the

ordinary, not fatisfied with the proofs adduced in the profane

fecular court, fet himfelf formally to work to make a purga-

tion of the offender by a new canonical trial ; although he
had been previoufly convi6led by his country, or perhaps by
his own confeffion. This trial was held before the bifhop in

perfon, or His deputy; and by a jury of twelve clerks : and

there, firft, the party himfelf was required to make oath of

his own innocence ; next, there was to be the oath of twelve

compurgators, who fwore they believed he fpoke the truth ;

then, witnefles were to be examined upon oath, but on be-

half of the prifoner only ; and, laftly, the jury were to bring

in their verdift upon oath, which ufually acquitted the pri-

foner : otherwife, if a clerk, he was degraded, or put to pen-

nance 8. A learned judge, in the beginning of the laft cen-

tury ••, remarks with much indignation the vaft complication

of perjury and fubornation of perjury, in this folemn farce of

a mock trial ; the witnefTes, the compurgators, and the jury,

being all of them partakers in the guilt : the delinquent party

alfo, though convidted before on the cleareft evidence, and

confcious of his own offence, yet was permitted and almoft

compelled to fwear himfelf not guilty , nor was the good

bifhop himfelf, under whofe countenance this fcene of

wickednefs was daily tranfa6led, by any means exempt from

a {hare of it. And yet by this purgation the party was re-

ftored to his credit, his liberty, his lands, and his capacity

of purchafing afrefh, and was entirely made a new and an in»

nocent man.

This fcandalous proftltutlon of oaths, and the forms of

juflice, in the almofl conftant acquittal of felonious clerks by

purgation, was the occafion, that, upon very heinous and

« 3 P. Was. 447. Hob. 289. ^ Hob. 291.]

notorious
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notorious circumftances of guilt, the temporal courts would

not truft the ordinary with the trial of the offender, but de-

livered over to him the convidled clerk, ab/que purgat'ionefa-

(ienda : in which iituation the clerk convict could not make

purgation ; but was to continue in prifon during life, and

was incapable oi acquiring any perfonal property, or receiving

the profits of his lands, unlefs the king fliould pleafe to par-

don him. Both thefe courfes were in fome degree excepti-

onable ; the latter being perhaps too rigid, as the former was

produ(9:ive of the moft abandoned perjury. As therefore

thefe mock trials took their rife from fa£lious and popifh te-

nets, tending to exempt one part of the nation from the ge-

neral municipal law; it became high time, when the re-

formation was thoroughly eftablifhed, to abolifh fo vain and

impious a ceremony.

Accordingly the ftatute 18 Eliz. c. 7. ena£l;s, that, for

the avoiding of fuch perjuries and abufes, after the offender

has been allowed his clergy, he fhall not be delivered to the

ordinary, as formerly ; but, upon fuch allowance and burn-

ing in the hand, he fhall forthwith be enlarged and delivered

out of prifon; with provifo, that the judge may, if he thinks

fit, continue the offender in gaol for any time not exceeding

a year. And thus the law continued, for above a century,

unaltered ; except only that the flatute 21 Jac. I. c. 6. al-

lowed, that women convi6led of frmple larcinies under the

value often (hillings (hould (not properly have the benefit of

clergy, for they were not called upon to read j but) be

burned in the hand, and whipped, flocked, or imprifoned

for any time not exceeding a year. And a fimilar indul-

gence, by the ftatutes 3 & 1|. W. & M. c. 9. and 4^5 W.
& M. c. 24. was extended to women, guilty of any clergy-

able felony whatfoever ; who were allowed once to claim the

benefit oi theJiatute^ in like manner as men might claim the

benefit of clergy, and to be difcharged upon being burned in

the hand, and imprifoned for any time not exceeding a year.

All women, all peers, and all male commoners who could

read, were therefore difcharged in fuch felonies; abfolutely.

Vol. IV. i if
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if clerks in orders ; and for the firft offence, upon burning

in the hand, if lay ; yet all liable (excepting peers) if the

judge faw occafion, to imprifonment not exceeding a year.

And ihofe men, who could not read, if under the degree of

peerage, were hanged.

Afterwards indeed it was confidered, that education

and learning were no extenuations of guilt, but quite the re-

verfe : and that, if the punifhment of death for fimple felony

was too fevere for thofe who had been liberally inftru6led, it

was, a fortioriy too fevere for the ignorant alfo. And there-

upon by ftatute 5 Ann. c. 6. it was enadled, that the benefit

of clergy fhould be granted to all thofe who were entitled to

afk it, without requiring them to read by way of conditional

merit. And experience having Ihewn, that fo very univerfal

a lenity was frequently inconvenient, and an encouragement

to commit the lower degrees of felony j and that, though ca-

pital punifliments were too rigorous for thefe inferior of-

fences, yet no punifhment at all (or next to none, as brand-

ing or whipping) was as much too gentle ; it was enabled by

the fame ftatute, 5 Ann. c. 6, that when any perfon is con-

vidled of any theft or larciny, and burnt in the hand for the

fame, he {hall alfo, at the difcretion of the judge, be com-

mitted to the houfe of corre6tion or public workhoufe, to be

there kept to hard labour for any time not lefs than fix

months, and not exceeding two years j with a power of in-

flidling a double confinement in cafe of the party's efcape

from the firft. And it is alfo enacted by the ftatutes 4 Geo. I.

c. II. and 6 Geo. I. c. 23. that when any perfons fhall be

convifted of any larciny, either grand or petit, or any felo-

nious ftealing or taking of money or goods and chattels either

from the perfon or the houfe of any other, or in any other

manner, and who by the law Jhall he entitled to the benefit of

clergy^ and liable only to the penalties of burning in the hand

or whipping, the court in their difcretion, inftead of fuck

burning in the hand or whipping, may dire6l fuch offenders

to be tranfported to America for feven years : ^nd, if they

return
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return or are feeo at large in this kingdom within that time,

it fhall be felony without benefit of clergy.

In this ftate does the benefit of clergy at prefent ftand ;

very confiderably different from it's original inftitution : the

wifdom of the Knglifh legiflaturt having, in the courfe of a

long and laborious procefs, extradled by a noble alchemy

rich medicines out of poifonous ingredients ; and converted,

by gradual mutations, what was at firft an unreafonable ex-

emption of particular popifh ecclefiaftics, into a merciful

mitigation of the" general law, with refpecSl to capital pu-

nifhment.

From the whole of this detail we may colled^, that, how-*

ever in times of ignorance and fuperftition that monfter in

true policy may for a while fubfift, of a body of men, refiding

in the bowels of a ftate, and yet independent of it's laws ;

yet, when learning and rational religion have a little en-

lightened mens minds, fociety can no longer endure an ab-

furdity fo grofs, as muft deftroy it's very fundamentals. For,

by the original contrail of government, the price of protec-

tion by the united force of individuals is that of obedience to

the united will of the community. This united will is de-

clared in the laws of the land : and that united force is ex-

erted in their due, and univerfal, execution.

II. I AM next to inquire, to what perfons the benefit of

clergy is to be allowed at this day : and this muft be chiefly

colle£led from what has been obferved in the preceding ar-

ticle. For, upon the whole, we may pronounce, that all

clerks in orders are, without any branding, and of courfe

without any tranfportation, (for that is only fubftituted in

lieu of the other) to be admitted to this privilege, and imnrve-

diately difcharged, or at moft only confined for one year:

and this as often as they offend '. Again, all lords of parlia-

ment and peers of the realm, by the ftatute i Edw.VI. c. 12.

(hall be difcharged in all clergyable and other felonies, pro-

i 2 Hal. P. C. 375.

Z 2 vidsd
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vided for by the a<3:, without any burning in the hand, in

the fame manner, as real clerks convicft : but this is only for

the firft offence. Laftly, all the commons of the realm, not

in orders, whether male, or female, fliall for the iirft offence

be difcharged of the punifliment of felonies, within the be-

nefit of clergy, upon being burnt in the hand, and fuffering

a difcretionary imprifonment ; or, in cafe of larciny, upon

being tranfported for feven years, if the court fhall think pro-

per. It hath been faid, that Jews, and other infidels and

heretics, were not capable of the benefit of clergy, till after

the ftatute 5 Ann. c. 6. as being under a legal incapacity for

orders •=. But I much queftion whether this was ever ruled

for law, fince the re-introdudlicn of the Jews into England,

in the time of Oliver Cromwell. For, if that were the cafe,

the Jews are ftill in the fame predicament, which every day's

experience will contradift : the ftatute of queen Anne having

certainly made no alteration in this refpedl; it only difpenfing

with the neceility of reading in thofe perfons, who, in cafe

they could read, were before the a6l entitled to the benefit of

their clergy.

III. The third point to be confidered is, for what crimes the

priviUgtum clericale, or benefit of clergy, is to be allowed. And,

it is to be obferved, that neither in high treafon, nor in petit

larciny, nor in any mere mifdemefnors, it was indulged at the

common law ; and therefore we may lay it down for a rule,

that it was allowable only in petit treafon and capital felonies :

which for themoft part became legally entitled to this indul-

gence by the Hztute de cZero, 25Edw. III. ft. 3. c. 4. which

provides, that clerks convi6l for treafons or felonies, touching

other perfons than the king himfelf or his royal majefty, fliall

have the privilege of holy church. But yet it was not allow-

able in all felonies whatfoevcr : for in fome it was denied

even by the common law, viz. injidiatio viarutriy or lying

in wait for one on the highway ; depopulatio agrorum, or de-

ftroying and ravaging a country
'
; and comhujiio dornorum, or

arfon, that is, the burning of houfes " ; all which are a kind

k 2 Hal, p. C. 373. zHawk. P.C. 1 2 Hal. P. C. 333.

jjB. , Foft. 306. ra 1 Hal, P. C. 346,

of
%
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of hoftile a£ls, and in fomc degree border upon treafon. And

farther, all thefe identical crimes, together with petit trea-

fon, and very many other adls of felony, are oufted of clergy

by particular a£ls of parliament ; which have in general been

mentioned under the particular offences to which they be-

long, and therefore need not be here recapitulated. Of all

which ftatutes for excluding clergy I fhall only obferve, that

they are nothing elfe but the reftoring of the law to the fame

rigor of capital punifliment in the firft offence, that it exert-

ed before the privilegium clericals was at all indulged ; and

which it ftill exerts upon a fecond offence in almoft all kinds

of felonies, unlefs"committed by clerks adually in orders. We
may alfo remark, that by the marine law, as declared in fta-

tute 28 Hen. VIII. c. 15. the benefit of clergy is not allow-

ed in any cafe whatfoever : and therefore when offences are

committed within the admiralty-jurifdi6lion, which would be

clergyable if committed by land, the conftant courfe is to "ac-

quit and difcharge the prifoner ". And laftly, under this head

of inquiry, we may obferve the following rules : i. That in

all felonies, whether new created or by common law, clergy

is now allowable, unlefs taken away by exprefs words of an

zdi of parliament". 2. That, where clergy is taken away

from the principal, it is not of courfe taken away from the

acceffory, unlefs he be alfo particularly included in the words

of the ftatute p. 3. That, when the benefit of clergy is taken

away from the offence^ (as in cafe of murder, buggery, rob-

bery, rape, and burglary) a principal in the fecond degree,

being prefent, aiding, and abetting the crime, is as well ex-

cluded from his clergy as he that is principal in the firft de-

gree : but, 4. That, where it is only taken away from the

perfon committing the offence, (as in the cafe of ftabbing, or

committing larciny in a dwelling-houfe, or privately from

the perfon) his aiders and abetters are not excluded ; through

the tendernefs of the law, which hath determined that fuch

ftatutes fliall be taken literally °'.

n Moor. 756. Foft. a88. P 2 Hawk. P. C. 342.
e 2 Hal. P.C. 330. q I Hsd. P. C. 529. Fofler. 356, 357.

Z -x IV. Lastly,
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IV. Lastly, we are to inquire what the confequence*

are to the party, of allowing him this benefit of clergy. I

fpeak not of the branding, imprifonment, or tranfportation;

which are rather concomitant conditions, than confequences

of receiving this indulgence. The confequences are fuch as

afFe6l his prefcnt intereft, and future credit and capacity : as

having been once a felon, but now purged from that guilt

by the privilege of clergy j which operates as a kind of fta-

tute pardon.

. And, we may obferve, i. That by his conviction he for-

feits all his goods to the king ; which, being once vefted in

the crowni fhall not afterwards be reftored to the offender ^

2. That, after conviction, and till he receives the judgment

of the law, by branding or the like, or elfe is pardoned by

the king, he is to all intents and purpofes a felon, and fub-

je£l: to all the difabilities and other incidents of a felon*.

3. That, after burning or pardon, he is difcharged for ever

of that, and all other felonies before committed, within the

benefit of clergy j but not of felonies from which fuch bene-

fit is excluded ; and this by ftatutes 8 Eliz. c. 4. and 18 Eliz.

c. 7. 4. That by the burning, or pardon of it, he is reftored

to all capacities and credits, and the pofleffion of his lands,

as if he had never been convicted '. 5. That what is faid

with regard to the advantages of commoners and laymen, fub-

fequent to the burning in the hand, is equally applicable to

all peers and clergymen, although never branded at all. For

they have the fame privileges, without any burning, which

others are entitled to after it ".

X 2 Hal. P.C. 388, t iHal. P.C. 389. 5 Rep. no,
» 3 P. Wm'. 4S7. n 2 Hal. P. C. 389, 390.
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Chapter the twenty ninth.

Op judgment and it's

C O N S E QJJ E N C E S.

WE arc now to confider the next ftage of criminal pro-

fecution, after trial and convidlicn are paft, in fuch

crimes and mifdemefnors, as are either too high or too low
to be included within the benefit of clergy : which is that of

judgment. For when, upon a capital charge, the jury have

brought in their verdi<51: guilty, in the prefence of the prifoner;

he is either immediately, or at a convenient time foon after,

afked by the court, if he has any thing to offer why judg-

ment Ihould not be awarded againft him. And in cafe the

defendant be found guilty of a mifdemefnor, (the trial of

which may, and does ufually, happen in his abfence, after

has has once appeared) a capias is awarded and iflued, to bring

him in to receive his judgment ; and, if he abfconds, he

may be profecuted even to outlawry. But whenever he ap-

pears in perfon, upon either a capital or inferior conviction,

he may at this period, as well as at his arraignment, offer any

exceptions to the indidlment, in arreji or ftay of judgment

:

as for want of fufficient certainty in fetting forth either the

perfon, the time, the place, or the offence. And, if the

objections be valid, the whole proceedings fhall be fet afide ;

but the party may be indiCted again ^. And we may take no-

tice, I. That none of the ftatutes df jeofails ^^ for amend-

ment of errors, extend to indictments or proceedings in cri-

» 4 Rep. 45, * Sfg Vol. Ill, pag. 40$.

minal
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minal cafes ; and therefore a defedlive indictment is not aided

by averdi6t, as defective pleadings in civil cafes are. 2. That*

in favour of life, great ftridlnefs has at all times been ob-

ferved, in every point of an indidlment. Sir Matthew Hale

indeed complains, '* that this ftricStnefe is grown to be a

*' blemifli and inconvenience in the law, and the adminiftra-

*' tion thereof: for that m«re offenders efcape by the over-
*' eafy ear given to exceptions in indidtments, than by their

*' own innocence ; and many times grofs murders, burgla-

*' ries, robberies, and other heinous and crying offences, re-

*' main unpuniihed by thefe unfeemly niceties : to the re-

" proach of the law, to the fliame of the government, to the

** encouragement of villany, and to the diftionour of God'."
And yet, notwithftanding this laudable zeal, no man was

more tender of life than this truly excellent judge.

A PARDON alfo, as has been before faid, may be pleaded

in arr^ft of judgment : and it has the fame advantage when
pleaded here, as when pleaded upon arraignment ; viz. the

faving the attainder, and of courfe the corruption of blood :

which nothing can reftore but parliament, when a pardon is

not pleaded till after fentence. And certainly, upon all ac-

counts, when a man hath obtained a pardon, he is in th©

right to plead it as foon as poffible.

pRAYi NG the benefit of clergy may alfo be ranked among

the motions in arreft ofjudgment : of which we fpoke large-

ly in the preceding chapter.

If all thefe refources fail, the court muft pronounce that

judgment, which the law hath annexed to the crime, and

which hath been conftantly mentioned, together with the

crime itfelf, in feme or other of the former chapters. Of
thefe fome are capital, which extend to. the life of the of-

fender, and confift generally in being hanged by the neck till

dead ; though in very Atrocious crimes other circumftances

of terror, pain, or difgrace are fuperadded : as, in treafont

c a Hal. p. C. 193,

of
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of all kinds, being drawn or dragged to the place of executi-

on ; in high treafon affecting the king's perfon or government,

embowelling alive, b.^heading, and quartering; and in mur-

der, a public diffe^lion. And, in cafe of any treafon com-

mitted by a female, the judgment is to be burned alive. But

the humanity of the Englifli nation has authorized, by a tacit

confcnt, an almoft general mitigation of fuch part of thefe

judgments as favour of torture or cruelty: a fledge or hurdle

being ufually allowed to fuch traitors as are condemned to be

drawn ; and .there being very few inftances (and thofe acci-

dental or by negligence) of any perfon's being embowelled or

burned, till previoufly deprived of fenfation by ftrangling.

Some puniftiments confift in exile or banifhment, by abjura-

tion of the realm, or tranfportation to the American colo-

nies : others in lofs of liberty, by perpetual or temporary im-

prifonment. Some extend to confifcation, by forfeiture of

lands, or moveables, or both, or of the profits of lands for

life : others induce a difability, of holding offices or employ-

ments, being heirs, executors, and the like. Some, though

rarely, occafion a mutilation or difmembering, by cutting ofF

the hand or ears : others fix a lading ftigma on the offender,

by flitting the noftrils, or branding in the hand or face.

Some are merely pecuniary, by ftated or difcretionary fines }

and laftly there are others, that confift principally in their igj

nominy, though moft of them are mixed with fome degree of

corporal pain ; and thefe are infli<Sed chiefly for fuch crimes,

as either arife from indigence, or render even opulence dif-

graceful. Such as whipping, hard labour in the houfe of

correction, the pillory, the ftocks, and the ducking-ftool.

Disgusting as this catalogue may feem, it will afford

pleafure to an Englifh reader, and do honour to the Englifli

Isiw, to compare it with that (hocking apparatus of death and

torment, to be met with in the criminal codes of almoft every

other nation in Europe. And it is morever one of the

glories of our Englifli law, that the nature, though not al-

ways the quantity or degree, of punifliment is afcertained for

every offence j and that it is not left in the breaft of any

judge.
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judge, nor even of a jury, to alter that judgment, which
the law has beforehand ordained, for every fubjecl alike,

without refpecSl of perfons. For, if' judgments were to be

the private opinions of the judge, men would then be flaves

to their magiftrates ; and would live in fociety, without

knowing exactly the conditions and obligations which it lays

them under. And befides, as this prevents opprefjion on
the one hand, fo on the other it ftifles all hopes of impunity

or mitigation j with which an offender might flatter himfelf,

if his punifhment depended on the humour or difcretion of

the court. Whereas, where an eftabliihed penalty is an-

nexed to crimes, the criminal may read their certain confe-

quence in that law, which ought to be the unvaried rale, as

it is the inflexible judge, of his actions.

The difcretionary fines and difcretionary length of im-

prifonment, which our courts are enabled to impofe, may
feem an exception to this rule. But the general nature of

the punifhment, viz. by fine or imprifonment, is in thefe

cafes fixed and determinate : though the duration and quan-

tity of each rnufl frequently vary, from the aggravations or

otherwife of the offence, the quality and condition of the

parties, and from innumerable other circumflances. The
quantum, in particular, of pecuniary fines neither can, nor

ought to be, afcertained by any invariable law. The value

of money itfelf changes froni a thoufand caufes ; and, at all

events, what is ruin to one man's fortune, may be matter of

indifference to another's. Thus the law of the twelve ta-

bles at Rome fined every perfon, that ftruck another, five

and twenty denarii : this, in the more opulent days of the

empire, grew to be a punifhment of fo little confideration,

that Aulus Gellius tells a flory of one Lucius Neratius,

who made it his diverfion to give a blow to whomever he

pleafed, and then tender them the legal forfeiture. Our flatute

law has not therefore often afcertained the quantity of fines,

nor the common law ever ; it diredting fuch an offence to be

punifhed by fine, in general, without fpecifying the certain

ftim : which is fully fufficient, when we confider, that howr

ever
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ever unlimited the power of the court may feem, it is far

from being wholly arbitrary ; but it's difcretion is regulated

by law. For the bill of rights * has particularly declared,

that exceffive fines ought not to be impofed, nor cruel and un-

ufual punifliments inflicSled: (which had a retrofpedt to fome

unprecedented proceedings in the court of king's bench, in

the reign of king James the fecond) and the fame ftatute

farther declares, that all grants and promifes of fines and

forfeitures of particular perfons, before conviiflion, are ille-

gal and void. Now the bill of rights was only declaratory,

throughout, of the old conftitutional law of the land : and

accordingly we find it exprefsly holden, long before '', that

all fuph previous grants are void ; fince thereby many times

undue means, and more violent profecution, would be ufed

for private lucre, than the quiet and jufl proceeding of law

would permit.

The reafonablenefs of fines in criminal cafes has al(b

been ufually regulated by the determination of magna carta *^,

concernins amercements for milbehaviour in matters of civil

right. " Liber homo non amercietur pro parvQ deliSio^ nlji fe-

" cundum modum ipfius delist ; et pro magna deli^o, fecundum

** magnitudinem deliiii ; falvo contenemento fuo : et mercator

*' eodem modo^ falva mercandifa fua ; et villanus eodem modo

** amercietur, falvo wainagio fuo.'^ A rule, that obtained

even in Henry the fecond's time s, and means only, that no

man fliall have a larger amercement impofed upon him, than

his circumflances or perfonal eftate will bear : faving to the

landholder his contenement, or land ; to the trader his mer-

chandize; and to the countryman his wainage, or team and

inftruments of hufbandry. In order to afcertain which, the

great charter alfo direds, that the amercement, which is

always inflicted in general terms
{*''

fit in mifericordia") fhall

be fet, ponatur, or reduced to a certainty, by the oath of a

jury. This method, of liquidating the amercement to a precife

fum, is ufually done in the court-leet and court-baron by

•• Stat. I W. & M. ft. i. •. 3.. * cp- 14.

« 2 liift. 48. 8 GJanv. /. 9, f, 8 6f 1 1.

' affeerorSf
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effeerors^ or jurors fworn to affeere, that i«, tax and mode-
rate the general amercement according to the particular cir-

cumftances of the offence and the offender. In imitation of

which, in courts fuperior to thefe, the antient practice was
to inquire by a jury, when a fine was impofcd upon any man,
' quantum inde regi dare valeat per annum , falva fujientatione

*' fua, et uxorisy et liberorumfuorum ''." And fince the difufe

of fuch inquefty it is never ufual to affefs a larger fine than a

man is able to pay, without touching the implements of his

livclyhood j but to inflict corporal punifhmenf, or a ftated

imprifonnient, which is better than an exceffive fine, for

that amounts to imprifonment for life. And this is the rea-

fon why fines in the king's court are frequently denominated

ranfoms, becaufe the penalty muff otherwife fall upon a man's

perfon, unlefs it be redeemed or ranfomed by a pecuniary

finej : according to an antient maxim, qui non habet in cru~

mena luat in corpore. Yet, where any ftatute fpeaks both of

fine and ranfom, it is holden, that the ranfom fhall be tre-

ble to the fine at leaft *.

When fentence of death, the moft terrible and higheft

judgment in the laws of England, is pronounced, the im-

mediate infeparable confequence by the common law is at-

tainder. For when it is now clear beyond all difpute, that

the criminal is no longer fit to live upon the earth, but is to

be exterminated as a monfter and a bane to human fociety,

the law fets a note of infamy upon him, puts him out of

it's proteflion, and takes no farther care of him than barely to

fee him executed. He is then called attaint, attiti^fus^ ftained,

or blackened. He is no longer of any credit or reputation j

he cannot be a witnefs in any court ; neither is he capable

of performing the funtSlions of another man : for, by an an-

ticipation of his punifhment, he is already dead in law ''.

This is zherJudgment : for there is great difference between

a man convi^ed, and attainted -y
though they are frequently

through inaccuracy confounded together. After conviction

^ Gilb. Exch. c. 5. ' Dyer. 232.

j Mirr, c. 5, ^, 3. Limh, Eirenanb. 575. '* 3 Inft. 113.

only
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only, a man is liable to none of thefe difabilities : for there

is ftill in contemplation of law a poffibility of his innocence.

Something may be offered in arreft ofjudgment : the indi6l-

ment may be erroneous, which will render his guilt uncer-

tain, and thereupon the prefent convidlion may be quafticd :

he may obtain a pardon, or be allowed the benefit of clergy

;

both which fuppofe fome latent fparks of merit, which plead

in extenuation of his fault. But when judgment is once

pronounced, both law and fa6l confpire to prove him com-

pletely guilty ; and there is not the remoteft poffibility left

of any thing to be faid in his favour. Upon judgment

therefore of death, and not before, the attainder of a cri-

minal commences : or upon fuch circumftances as are equi-

valent to judgment of death; as judgment of outlawry on a

capital crime, pronounced for abfconding or fleeing from

juflice, which tacitly confefles the guilt. And therefore either

upon judgment of outlawry, or of death, for treafon or fe-

lony, a man fhall be faid to be attainted.

The confequences of attainder are forfeiture, and cor-

ruption of blood.

I. Forfeiture is twofold ; of real, and perfonal eftates.

Firft, as to real eftates : by attainder in high treafon ' a man
/orfeits to the king all his lands and tenements of inherit-

ance, whether fee-fimple or fee-tail, and all his rights of entry

on lands and tenements, which he had at the time of the

offence committed, or at any time afterwards, to be for ever

vefted in the crown : and alfo the profits of all lands and

tenements, which he had in his own right for life or years,

fo long as fuch intereft {hall fubfift. This forfeiture relates

backwards to the time of the treafon committed ; fo as to

avoid all intermediate fales and incumbrances*", but not

thofe before the fail : and therefore a wife's jointure is not

forfeitable for the treafon of her hufbandj becaufe fettled

upon her previous to the treafon committed. But her dower

1 Co. Litt. 391. 3 Inft. 19. 1 Hal, « 3 I»ft, ill,

P, 0,240, a Hawk, P, C, 44«,

is
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is forfeited, by the exprefs provifion of ftatute 5 & 6 £dw«

VI. c. 1 1. And yet the hufband (hall be tenant by the cur-

tefy of the wife's lands, if the wife be attainted of treafon "
:

for that is not prohibited by the ftatute. But, though after

attainder the forfeiture relates back to the time of the treafon

committed, yet it does not take cffe£t unlefs an attainder be

had, of which it is one of the fruits ; and therefore, if a
traitor dies before judgment pronounced, or is killed in open

rebellion, or is hanged by martial law, it works no forfeiture

of his lands : for he never was attainted of treafon ". But if

the chief juftice of the king's bench (the fupreme coroner of

all England) in perfon, upon the view of the body of him

killed in open rebellion, records it and returns the record into

his own court, both lands and goods {hall be forfeited '.

The natural juftice of forfeiture or confifcation of pro-

perty, for treafon "J, is founded in this confideration : that

he who hath thus violated the fundamental principles of go-

vernment, and broken his part of the original contradl be-

tween king and people, hath abandoned his connexions with

fociety : and hath no longer any right to thofe advantages,

which before belonged to him purely as a member of the com-

munity : among which y^faW advantages the right of trans-

ferring or tranfmitting property to others is one of the chief.

Such forfeitures moreover, whereby his pofterity muft fuffer

as well as himfelf, will help to reftrain a man, not only by

the fenfe of his duty, and dread of perfonal punifhment, but

alfo by his paffions and natural afFedlions j and will intereft

every dependent and relation he has, to keep him from of-

fending : according to that beautiful fentiment of Cicero %
** nee vero mefugit quamjit acerbum, parentum fcelera filiorum

" poems lu'i : fed hoc praedare hgibus comParatum eji^ ut caritas

*' UberoruTn amlclores pafentes reipublicae redderet," And there-

fore Aulus Cafcellius, a Roman lawyer in the time of the

triumvirate, ufed to boaft that he had two reafons for def-

n I Hal. P, C. 359, <1 See Vol. I. pag. 259.
• Co. Lift". 13. r ad. Brutum, c/". i:.

P 4 Rep, 57.
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pifing the power of the tyrants ; his old age, and his want

of children : for children are pledges to the prince of the

father's obedience ». Yet many nations have thought, that

this pofthumous punifliment favours of hardfhip to the inno-

cent ; efpecially for crimes that do not ftrike at the very root

and foundation of fociety, as treafon againft the government

exprefsly does. And therefore, though confifcations were

very frequent in the times of the earlier emperors, yet Area-

dius and Honorius in every other inftance but that of treafon

thought it more juft, *' ibi ejje poenam, ubl et noxa ejl " and

ordered that *' pe^catafuos teneant au^Iores, nee ulterius progre-

** diatur metus, quam reperiatur deliBum ' ;" and Juftinian

alfo made a law to reftrain the punifliment of relatione "
j

which diredls the forfeiture to go, except in the cafe of cri-

men majejiatis, to the next of kin to the delinquent. On the

other hand the Macedonian laws extended even the capital

punifliment of treafon, not only to the children but to all the

relations of the delinquent ^ : and of courfe their eftates muft:

be alfo forfeited, as no man was left to inherit them. And
in Germany, by the famous golden bulle *, (copied almoft

verbatim from Juftinian's code y) the lives of the fons of fuch

as confpire to kill an elector are fpared, as it is exprefled, by

the emperor's particular bounty. But they are deprived of all

their efFe6ls and rights of fucceflion, and are rendered inca-

pable of any honour eccleliafl;ical or civil : " to the end
*' that, being always poor and neceflltous, they may for ever

** be accompanied by the infamy of their father ; may lan-

*' guifti in continual indigence; and may find (fays this

** mercilefs edift) their punifhment in living, and their rc-

** lief in dying."

With us in England, forfeiture of lands and tenement*

to the crown for treafon is by no means derived from the

feodal policy, (as has been already obferved ^) but was ante-

cedent to the efl:ablifliment of that fyftem in this ifland j be-

» Gravin. i. §. 68. ^ cap. Z4.

t Cod. 9. 47. 2Z. y I. 9. t. 8. /. 5.

" iVw. 134. c. 13, * Sec Vol, II, pag, 251,

w qu. Curt. /. 6.

in2
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ing tranfmltted from our Saxon anceftors % and forming a

part of the antient Scandinavian conftitution ''. But in cer-

tain treafons relating to the coin, (which, as we formerly

obferved, feem rather a fpecies of the crimenfalft, than the

crimen laefae maje/iatis) it is provided hj fome of the modern

ftatutes ' which conftitute the offence, that it fhall work no

forfeiture of lands, fave only for the life of the offender}

and by all, that it fhall not deprive the wife of her dower"*.

And, in order to abolifh fuch hereditary punifhment entirely,

it was enabled by flatutc 7 Ann. c. 21. that, after the deceafe

of the late pretender, no attainder for treafon fhould extend

to the difmheriting of any heir, nor to the prejudice of any

perfon, other than the traitor himfelf. By which, the lavjr

of forfeitures for high treafon would by this time have been

at an end, had not a fubfequent flatute intervened to give

them a longer duration. The hiflory of this matter is fome-

what Angular and worthy obfervation. At the time of the

union, the crime of treafon in Scotland was, by the Scots

law, in many refpeds different from that of treafon in Eng-

land
J
and particularly in it's confequence of forfeitures of

entailed eflates, which was more peculiarly Englifh ; yet it

feemed necefTary, that a crime fo nearly afFe6ting government

ihould, both in it's efTence and confequences, be put upon

the fame footing in both parts of the united kingdoms. In

new-modelling thefe laws, the Scotch nation and the Eng-

lifh houfe of commons flruggled hard, partly to maintain,

and partly to acquire, a total immunity from forfeiture and

corruption of blood : which the houfe of lords as firmly re-

fifled. At length a compromife was agreed to, which is

efl-ablifhed by this flatute, viz. that the fame crimes, and no

other, fhould be treafon in Scotland that are fo in England ;

and that the Englifh forfeitures and corruption of blood,

Ihould take place in Scotland, till the death of the then pre-

tender ; and then ceafe throughout the whole of Great Bri-

tain ' : the lords artfully propofing this temporary claufe, in

a LL. Aelfr. c. 4. Canut. c. 54. A Il,]d. 8 & 9 W, III. c. 26. 15 &
b Stiernh. tie jure Goth, /. 2. f. 6 Gf 16 Geo. II. c. 2S.

/. 3. c. 3.
e Burnet's Hift. /^, D. 1709.

< Stat. 5£Hz. c. II. iSElIz. c. i.

hopes
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hopes (itisfaid*^) that the prudence of fucceeding parlia-

ments would make it perpetual ^. This has partly been done

by the ftatute 17 Geo. II. c. 39. (made in the year preceding

the late rebellion) the operation of thefe indemnifying claufes

being thereby ftill farther fufpended, till the death of the

fons of the pretender*".

In petit treafon and felony, the offender alfo forfeits all

his chattel interefts abfolutely, and the profits of all eftates

of freehold during life ; and, after his death, all his lands

and tenements in fee-fimple (but not thofe in tail) to the

crown, for a ver^ fhort period of time : for thfe king (hall

have them for a year and a day, and may commit therein

what wafte he pleafes j which is called the king's year, day^

and wa/?e '. Formerly the king had only a liberty of com-

mitting wafte on the lands of felons, by pulling down their

houfes, extirpating their gardens, ploughing their meadows,

and cutting down their woods. And a punifhmcnt of a

Umilar fpirit appears to have obtained in the oriental coun-

tries, from the decrees ofNebuchadnezzar and Cyrus in the

books of Daniel ^ and Ezra ' ; which, befides the pain of

death inflidled on the delinquents there fpecified, ordain,

** that their houfes fhall be made a dunghill." But this

tending greatly to the prejudice of the public, it was agreed

in the reign of Henry the firft, in this kingdom, that the

king fhould have the profits of the land for one year and a

day, in lieu of the dcftrudion he was otherwife at liberty to

commit": and therefore magna carta ^ provides, that the

king fhall only hold fuch lands for a year and a day, and

then reftore them to the lord of the fee ; without any men-

tion made of wafte. But the ftatute 17 Edw. TI. de praera'

gattva regisy feems to fuppofe, that the king (hall have his

f Confiderations on the law of for- fAfature, firft publifted A, D. 1744,

feitute. 6. (See Vol. I. pag. 244.)

g See Foft, 150. . * a Inft. 37.

l> The juftice and expediency of this ^ ch. iii. v. 29.

provificn were defended at the time, 1 ch. vi. v. 11.

with much learning and ftrength of ar- "> MIrr. c. 4. §. 16. Flet. /, 1. c. 28.

gument, in tht ccnfideratiem ehtb* iafu of " 5 Hen. Ill, c. 22.

Vol. IV. A a year.
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year, day, and wafte ; and not the year and day injiead of

wafte. Which fir Edward Coke (and the author of the mir-

ror, before him) very juftly look upon as an encroachment,

though a very antient one, of the royal prerogative "* This

year, day, and wafte are now ufually compounded for ; but

otherwife they regularly belong to the crown : and, after

their expiration, the land would naturally have defcended to

the heir, (as in gavelkind tenure it ftill docs) did not it's

feodal quality intercept fuch defcent, and give it by way of

efcheat to the lord. Thefe forfeitures for felony do alfo arife

only upon attainder j and therefore a felo de fe forfeits no

lands of inheritance or freehold, for he never is attainted as

a felon p. They likewife relate back to the time of the of-

fence committed, as well as forfeitures for treafon ; fo as to

avoid all intermediate charges and conveyances. This may
be hard upon fuch as have unwarily engaged with the offen-

der : but the cruelty and reproach muft lie on the part, not

of the law, but of the criminal ; who has thus knowingly

and difhoneftly involved others in his own calamities.

These are all the forfeitures of real eftates, created by

the common law, as confequcntial upon attainders by judg-

ment of death or outlawry. I here omit the particular for-

feitures created by the ftatutes oi praemunire and others : be-

caufe I look upon them rather as zpart of the judgment and

penalty, inflicted by the refpedlive ftatutes, than as confe-

quencei of fuch judgment; as in treafon and felony they are.

But I (hall juft mention, under this divifion of real eftates,

the forfeiture of the profits of lands during life : which ex-

tends to two other inftances, befides thofe already fpoken of;

mifprifion of treafon "i, and ftriking in Weftminfter-hall, or

drawing a weapon upon a judge there, fitting in the king's

courts of juftice\

The forfeiture of goods and chattels accrues in every one

of the higher kinds of offence : in high treafon or mifprifion

• Mirr. c. 5. §.2. ainft. 37. 1 Ibid. 218.

f I Inft. 55. ^ lild. 14.1.

thereof.
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thereof, petit treafori;, felonies of all forts whether clergyable

or not, felf-murder or felony de fe, petty larciny, Handing

mute, and the above-mentioned offences of ftriking, ^r, in

Weftminfter-hall.^ ¥ot flight ?Mo, on an accufation of trea-

fon, felony, or even petit larciny, whether the party be

found guilty or acquitted, if the jury find the flight, the

party fhall forfeit his goods and chattels : for the very flight

is an offence, carrying with it a flrong prefumption of guilt,

and is at leaft an endeavour to elude and ftifle the courfe of

juftice prefcribed by the law. But the jury very feldom find

the flight' : forfeiture being looked upon, fince the vail in-

creafe of perfonal property of late years, as too large a pe-

nalty for an offence, to which a man is prompted by the na-

tural love of liberty.

There is a remarkable difference or two between the for-

feiture of lands, and of goods and chattels, i. Lands are

forfeited upon attainder,, and not before : goods and chattels

are forfeited by conviSiion. Becaufe in many of the cafes

where goods are forfeited, there never is any attainder j which

happens only where judgment of death or outlawry is given

:

therefore in thofe cafes the forfeiture mufl be upon convic-

tion, or not at all ; and, being necelTarily upon convic-

tion in thofe, it is fo ordered in all other cafes, for the lav/

loves uniformity. 2. In outlawries for treafon or felony,

lands are forfeited only by the judgment ; but the goods and

chattels are forfeited by a man's being firil put in the exigent,

without flaying till he is quinto exaiius, or finally outlawed ;

for the fecreting himfelf fo long from juflice, is conflrued

a flight in law'. 3. The forfeiture of lands has relation to

the time of the fa6t committed, fo as to avoid all fubfequent

fales and incumbrances : but the forfeiture of goods and

chattels has no relation backwards ; fo that thofe only which

a man has at the time of convi6tion (hall be forfeited. There-

fore a traitor or felon may bona fide fell any of his chattels,

real or perfonal, for the fuflenance of himfelf and family be-

tween the fadl and conviction * ; for perfonal property is of

f Staimdf. P. C. 183. b, » a Hawk. P. C. 454,
» 3 Inft. 232.
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fo fluduating a nature, that it pafles through many hands in

a fliort time ; and no buyer could be fafe, if he were liable

to return the goods which he had fairly bought, provided any

of the prior vendors had committed a treafon or felony. Yet

if they be collufively and not bona fide parted with, merely to

defraud the crown, the law (and particularly the ftatutc 13
Eliz. c. 5.) will reach them ; for they are all the while truly

and fubftantially the goods of the offender : and as he, if ac-

quitted, might recover them himfelf, as not parted with for

a good confideration J fo in cafe he happens to be convidled,

the law will recover them for the king.

II. Another immediate confequence of attainder is the

eorrutiion of bloody both upwards and downwards ; fo that an

attainted perfon can neither inherit lands or other here-

ditaments from his anceftors, nor retain thofe he is already

in poffeflion of, nor tranfmit them by defcent to any heir ;

but the fame Ihall efcheat to the lord of the fee, fubjedl to

the king's fuperior right of forfeiture ; and the perfon attaint-

ed fhall alfo obftru6t all defcents to his pofterity, wherever

they are obliged to derive a title through him to a remoter

anceftor ".

This is one of thofe notions which our laws have adopt-

ed from the feodal conftitutions, at the time of the Nor-

man conqueft ; as appears from it's being unknown in thofe

tenures which are indifputably Saxon, or gavelkind : where-

in, though by treafon, according to the antient Saxon laws,

the land is forfeited to the king, yet no corruption of blood,

no impediment of defcents, enfues; and, on judgment of

mere felony, no efcheat accrues to the lord. And therefore,

as every other oppreflive mark of feodal tenure is now hap-

pily worn away in thefe kingdoms, it is to be hoped, that

this corruption of blood, witJi all it's connedled confequences,

;iot only of prefent efcheat, but of future incapacities of in-

heritance even to the twentieth generation, may in procefs of

time be abolifhed by aft of parliament : as it ftands upon a

very different footing from the forfeiture of lands for high

» Sec Vol. II. pag. 151,

treafon.
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treafon, affeding the king's perfon or government. And
indeed the legiflature has, from time to time, appeared very

inclinable to give way to fo equitable a provifion ; by enact-

ing, that, in certain treafons refpeding the papal fupremacy*'

and the public coin *, and in many of the new-made felo-

nies, created lince the reign of Henry the eighth by a6l of

parliament, corruption of blood fhall be faved. But as in

fome of the a(^s for creating felonies (and thofe not of the

moft atrocious kind) this faving was negleded, or forgot-

ten, to be made, it feems to be highly reafonable and expe-

dient to antiquat^ the whole of this do6lrine by one un-

diftinguifhing law; efpecially as by the afore-mentioned

rftatute of 7 Ann. c. 21. (the operation of which is poft-

poned by ftatute 17 Geo. II. c. 39.) after the death of the

fons of the late pretender, no attainder for treafon will ex-

tend to the difinheriting any heir, nor the prejudice of any

perfon, other than the offender himfelfj which virtually

abolifties all corruption of blood for treafon, though (unlefs

the legiflature fliould interpofe) it will ftill continue for

many forts of felony.

w Stat. 5 Eliz. Ci I. X Stat. 5 £liz. c. 11. i8£liz. c. i. Sit

9 W. in, c. 26. 15 & 16 Geo, II. c. 2S,
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Chapter the thirtieth.

Of reversal of JUDGMENT.

WE are next to confider how judgments, with their fe-

veral conne£led confequences, of attainder, forfeiture,

and corruption of blood, may be fet afide. There are two

ways of doing this ; either by falfifying or reverfmg thejudg-

ment, or elfe by reprieve or pardon.

A JUDGMENT may be falfified, reverfed, or voided, in the

firft place, without a writ of error^ for matters foreign to or

dehors the record, that is, not apparent upon the face of it

;

fo that they cannot be afligned for error in the fuperior court,

which can only judge from what appears in the record it-

felf : and therefore, if the whole record be not certified, or

not truly certified, by the inferior court, the party injured

thereby (in both civil and criminal cafes) may allege a dinu-

nution of the record, and caufe it to be redlified. Thus, if

any judgment whatever be given by perfons, who had no

good commiflion to proceed againft the perfon condemned,

it is void ; and may be falfified by (hewing the fpecial matter,

without writ of error. As, where a commiflion ifliues to A
and B, and twelve others, or any two of them, of which A
or B {hall be one, to take and try indi£t^ments ; and any of

the Other twelve proceed without the interpofition or prefence

of
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of either A, or B : in this cafe all proceedings, trials, con-

vidlions, and judgments are void for want of a proper autho-

rity in the commiflioners, and may be falfified upon bare in-

fpeclion without the trouble of a writ of error *
j it being a

high mifdemefnor in the judges fo proceeding, and little (if

any thing) fhort of murder in them all, in cafe the perfon fo

attainted be executed and fufFer death. So likewife if a man
purchafes land of another j and afterwards the vendor is,

either by outlawry, or his own confeflion, convi6led and at^

tainted of treafon or felony previous to the fale or alienation ;

whereby fuch land becomes liable to forfeiture or efcheat

:

now, upon any trial, the purchafor is at liberty, without

bringing any writ of error, to falfify not only the time of the

felony or treafon fuppofed, but the very point of the felony

or treafon itfelf ; and is not concluded by the confeflion or

the outlawry of the vendor ; though the vendor himfelf is

concluded, and not fuffered now to deny the faft, which he

has by confeflion or flight acknowleged. But if fuch attain-

der of the vendor was by verdii5l, on the oath of his peers,

the alienee cannot be received to falfify or contradi£t t\\Qfa£l

of the crime committed j though he is at liberty to prove a

miflalce in ti?ne, or that the off^ence was committed after the

alienation, and not before ''.

Secondly, a judgment may be reverfed, by writ oferror :

which lies from all inferior criminal jurifdiilions to the court

of king's bench, and from the king's bench to the houfe of

peers j and may be brought for notorious miftakes in the

judgment or other parts of the record : as where a man is

found guilty of perjury and receives the judgment of felony,

or for other lefs palpable errors ; fuch as any irregularity,

omiflion, or want of form in the procefs of outlawry, or pro-

clamations ; the want of a proper addition to the defendant's

name, according to the flatute of additions ; for not properly

naming the flierifF or other ofiicer of the court, or not duly

defcribing where his county court was held ; for laying an

offence, committed in the time of the late king, to be done

» z Hawk. P. C. 459.
fc 3 Inft. 231. i Ha], P.C 361.
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againft the peace of the prefent j and for many other fimilar

caufcs, which (though allowed out of tendernefs to life and

liberty) are not much to the credit or advancement of the

national juftice. Thefe writs of error, to reverfe judgments

in cafe of mifdemefnors, are not to be allowed of courfe,

but on fufficient probable caufe fhewn to the attorney-gene-

ral J and then they are underftood to be grantable of com-
mon right, and ex debitojii/iitiae. But writs of error to re-

verfe attainders in capital cafes are only allowed ex gratia i

and not without exprefs warrant under the king's fign ma-
nual, or at leaft by the confent of the attorney-general *,

Thefe therefore can rarely be brought by the party himfelf,

cfpccially where he is attainted for an offence againft the

ftate : but they may be brought by his heir, or executor,

after his death, in more favourable times; which may be

fome confolation to his family. But the eafier, and more

effedual way, is.

Lastly, to reverfe the attainder by a6l of parliament.

This may be and hath been frequently done, upon motives

of compaffion, or perhaps the zeal of the times, after a fud-

den revolution in the government, without examining too

clofely into the truth or validity of the errors affigned. And
fometimes, though the crime be univerfally acknowleged and

confefled, yet the merits of the criminal's family Ihall after

his death obtain a reftitution in blood, honours, and eftate,

or fome, or one of them, by adl of parliament; which (fo

far as it extends) has all the efFeft of reverfing the attainder,

without cafting any refledions upon the juftice of the pre-

ceding fentence.

The t^e^ of falfifying, or reverfing, an outlawry is that

the party fhall be in the fame plight as if he had appeared

upon the capias : and, if it be before plea pleaded, he fhall

be put to plead to the indi6lment ; if after convidlion, he

fhall receive the icntence of the law : for all the other pro-

ceedings, except only the procefs of outlawry for his non-ap-

? I Vern, 170, 175,

pearance.
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pearance, remain good and efFedlual as before. But when
judgment, pronounced upon convi<3:ion, is falfified or re-

verfed, all former proceedings are abfolutely fet afide, and

the party ftands as if he had never been at all accufed j re-

ftored in his credit, his capacity, his blood, and his eftates:

with regard to which laft, though they be granted away by

the crown, yet the owner may enter upon the grantee, with

as little ceremony as he might enter upon a difleifor ^. But

he ftill remains liable to another profecution (or the fame of-

fence : for, the firft being erroneous, he never was in jeo-

pardy thereby.

d 2 Hawk. P. C. 46Z.
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Chapter the thirty first.

Of reprieve and PARDON.

TH E only other remaining ways of avoiding the exe-

cution of the judgment are by a reprieve, or a pardon;

whereof the former is temporary only, the latter permanent.

I. A REPRIEVE, from reprendre^ to take back, is the with-

drawing of a fentence for an interval of time j whereby the

execution is fufpended. This may be, firft, ex arbkriojudi-

cis-y either before or after judgment : as, where the judge is

not fatisfied with the verdift, or the evidence is fufpicious,

or the indi£tment is infufficient, or he is doubtful whether

the ofFence be within clergy ; or fometimes if it be a fmall

felony, or any favourable circumftances appear in the crimi-

nal's charader, in order to give room to apply to the crown

for either an abfolute or conditional pardon. Thefe arbitrary

reprieves may be granted or taken ofF by the juftices of gaol

delivery, although their feflion be finifhed, and their com-

miifion expired : but this rather by common ufage, than of

iinSt right S
•

Reprieves may alfo be ex necejfitate legis : as, where a

woman is capitally convided, and pleads her pregnancy;

though this is no caufe to ftay the judgment, yet it is to re-

fpite the execution till flie be delivered. This is a mercy

« allal. P.C. 412.

dilated
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dictated by the law of nature, in favorem prolis ; and there-

fore no part of the bloody proceedings, in the reign of queen

Mary, hath been more juftly detefted than the cruelty, that

was exercifed in the ifland of Guernfcy, of burning a wo-

man big with child : and, when through the violence of the

flames the infant fprang forth at the ftake, and was preferved

by the byftanders, after fome deliberations of the priefts who

affifted at the facrifice, they caft it again into the fire as a

young heretic ''. A barbarity which they never learned from

the laws of antient Rome ; which direct '^^ with the fame hu-

manity as our own, " quod praegnantis mulieris damnatae

** poena differatur^ quoad pariat :" which dodlrine has alfo

prevailed in England, as early as the firft memorials of our

law will reach**. In cafe this plea be made in ftay of execu-

tion, the judge muft dire<Sl a jury of twelve matrons or dif-

crect women to inquire the fa£l: : and if they bring in their

verdidl quick with child (for barely, with child, unlefs it be

alive in the womb, is not fufficient) execution fliall be ftaid

generally till the next feffion ; and fo from feffion to feffion,

till either fhe is delivered, or proves by the courfe of nature

not to have been with child at all. But if (he once hath had

the benefit of this reprieve, and been delivered, and after-

wards becomes pregnant again, fhe fhall not be entitled to

the benefit of a farther refpite for that caufe *. For fhe may

now be executed before the child is quick in the womb ; and

fhall not, by her own incontinence, evade the fentence of

juftice.

Another caufe of regular reprieve is, if the ofFender be-

come non composy between the judgment and the award of

execution ^
: for regularly, as was formerly ^ obferved,

though a man be compos when he commits a capital crime,

yet if he becomes non compos after, he fhall not be indidled ;

if after indiftment, he fhall not be convided j if after con-

vidlion, he fhall not receive judgment j if after judgment, he

* F«x, Aet% and Mon. e i Hal, P. C. 369.
' Ff. 48. 19. 3. i Ibid. 370.

^ Flet, /, I, t, 1%, e See pag. 24.

fhall
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fhall not be ordered for execution : for ^'furiofus Joh furore
*' pwiitur" and the law knows not but he might have of-

fered fome reafon, if in his fenfes, to have flayed thefe re-

fpe£live proceedings. It is therefore an invariable rule,

when any time intervenes between the attainder and the,

award of execution, to demand of the prifoner what he hath

to allege, why execution fhould not be awarded againfl: him :

and, if he appears to be infane, the judge in his difcretion

may and ought to reprieve him. Or, the party may plead in

bar of execution j which plea may be either pregnancy, the

king's pardon, an a£l of grace, or diveriity of perfon, viz,

that he is not the fame that was attainted, and the like. In

this laft cafe a jury ftiall be impanelled to try this collateral

iflue, namely, the identity of his perfon ; and not whether

guilty or innocent ; for that has been decided before. And
in thefe collateral iflues the trial fhall be injlanter '', and no

time allowed the prifoner to make his defence or produce his

witnefles, unlefs he will make oath that he is not the perfon

attainted *
: neither ihall any peremptory challenges of the

jury be allowed the prifoner J j though formerly fuch chal-

lenges were held to be allowable, whenever a man's life

was in queftion ^,

II. I F neither pregnancy, infanity, non-identity, nor

other plea will avail to avoid the judgment, and flay the ex-

ecution confequent thereupon, the laft and fureft refort is in

the king's moft gracious pardon ; the granting of which is

the moft amiable prerogative of the crown. Laws (fays an

able writer) cannot be framed on principles of compafiion to

guilt: yetjuftice, by the conftitution of England, is bound

to be adminiftered in*mercy : this is promifed by the king in

his coronation oath, and it is that a6l of his government,

which is the moft perfonal, and moft entirely his own '. The
king himfelf condemns no man ; that rugged tafk he leaves

to his courts of juftice : the great operation of his fceptre is

•» I Sid. 72. Sec appendix. §. 3.
k Staundf. P. C. 163. Co. Lirt. 157.

i Foft. 42. Hal. Sum. 259.

j I Lev, 61. Foft, 42. 46, > Law of forfeit. 99.

mercy.
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mercy. His power of pardoning was faid by our Saxon an-

ceftors "* to be derived a legefuae dignitatis : and it is declared

in parliament, by ftatute 27 Hen. VHI. c. 24. that no

other perfon hath power to pardon or remit any treafon or

felonies whatfoever j but that the king hath the whole and

fole power thereof, united and knit to the imperial crown of

this realm ".

This is indeed one of the great advantages of monarchy

in general, above any other form of government j that there

is a magiftrate, who has it in his power to extend mercy,

wherever he thinks it is deferved : holding a court of equity

in his own breaft, to'foften the rigour of the general law, in

fuch criminal cafes as merit an exemption from punilhment.

Pardons (accerding to fome theorifts °) fhould be excluded

in a perfedl legiflation, where puniihmentsare mild but cer-

tain : for that the clemency of the prince feems a tacit difap-

probation of the laws. But the exclufion of pardons muft

neceflarily introduce a very dangerous power in the judge or

jury, that of conftruing the criminal law by the fpirit inftead

of the letter p j or elfe it muft be holden, what no man will

ferioufly avow, that the fituation and circumftances of the

offender (though they alter not the eflence of the crime) ought

to make no diftin6lion in the punilhment. In democracies,

however, this power of pardon can never fubfift ; for there

nothing higher is acknowleged than the magiftrate who ad-

minifters the laws : and it would be impolitic for the power

of judging and of pardoning to center in one and the fame

perfon. This (as the prefident Montefquieu obferves ^)

would oblige him very often to contradi6t himfelf, to make

and to unmake his decilions : it would tend to confound all

ideas of right among the mafs of the people ; as they would

find it difficult to tell, whether a prifoner were difcharged by

his innocence, or obtained a pardon through favour. In

«" IrL. Edvo, Conf. c. i2. Abr. t. charter di pardun. iz.)

n And this power belongs only to a • Beccar. ch, 46,

king defaSo, and not to a king dejure P Ibid, ch, 4.

during the time of ufurpation. (Bro. i Sp. L, b. 6, c. 5,

Holland



398 Public « Book IV«

Holland therefore, if there be no ftadtholder, there is no
power of pardoning lodged in any other member of the ftate.

But in monarchies the king afts in a fuperior fphere j and,

though he regulates the whole government as the firft mover,

yet he does not appear in any of the difagreeable or invidious

parts of it. Whenever the nation fee him perfonally en-

gaged, it is only in works of legiflature, magnificence, or

compaflion. To him therefore the people look up as the

fountain of nothing but bounty and grace; and thefe repeat-

ed a<Ss of goodnefs, coming immediately from his own
hand, endear the fovereign to his fubjedts, and contribute

more than any thing to root in their hearts that filial af-

feftion, and perfonal loyalty, which are the fure eftablilhment

of a prince.

Under this head, of pardons, let us briefly confider,

I. The objf£f of pardon : 2. The manner of pardoning ;

3. The method of allowing a pardon : 4. The effe£i of fuch

pardon, when allowed.
'

I. And, firft, the king may pardon all ofFences merely

againft the crown, or the public; excepting, i. That, to

preferve the liberty of the fubjecl, the committing any man
to prifon out of the realm, is by the habeas corpus aft,

31 Car. II. c. 2. made z praemunire, unpardonable even by

the king. Nor. 2. can the king pardon, where private juf-

tice is principally concerned in the profecution of offenders :

'* non potejl rex gratiamfacere cum injuria et da?nno aliorum ^.'*

Therefore in appeals of all kinds (which are the fuit, not of

the king, but of the party injured) the profecutor may re-

Icafe, but the king cannot pardon '. Neither can he pardon

a common nufance, while it remains unredrefled, or fo as to

prevent an abatement of it ; though afterwards he may remit

the fine : becaufe though the profecution is veiled in the

king to avoid multiplicity of fuits, yet (during it's continu-

ance) this oSence favours more of the nature of a private

* 3 laft. 2^5, * Hid. 237.

injury
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injury to each individual in the neighbourhood, than of a

public wrong *. Neither, laftly, can the king pardon an of-

fence againft a popular or penal ftatute, after information

brought : for thereby the informer hath acquired a private

property in hi? part of the penalty ^.

There is alfo a refl:ri£lion of a peculiar nature, that af-

fe£l:s the prerogative of pardoning, in cafe of parliamentary

impeachments j viz. that the king's pardon cannot be pleaded

to any fuch impeachment, fo as to impede the inquiry, and

flop the profecution of great and notorious offenders. There-

fore when, in the reign of Charles the fecond, the earl of

Danby was impeached by the houfe of commons of high

treafon and other mifdemefnors, and pleaded the king's par-

don in bar of the fame, the commons alleged ",
*' that there

*' was no precedent, that ever any pardon was granted to any
" perfon impeached by the commons of high treafon, or other

** high crimes, depending the impeachment" and thereupon re-

folved *, *' that the pardon fo pleaded was illegal and void,

** and ought not to be allowed in bar of the impeachment of
*' the commons of England :" for which refolution they af-

figned ^ this reafon to the houfe of lords, " that the fetting

" up a pardon to be a bar of an impeachment defeats the

*' whole ufe and effe£l of impeachments : for fhould this

'* point be admitted, or ftand doubted, it would totally dif-

*' courage the exhibiting any for the future ; whereby the

*' chief inftitution for the prefervation of the government
<* would be deftroyed." Soon after the revolution, the

commons renewed the fame claim, and voted y, " that a
*' pardon is not pleadable in bar of an impeachment.'* And,

at length, it was enadled by the a£t of fettlement, 12 & 13

W. III. c. 2. *' that no pardon under the great feal of Eng-
" land fhall be pleadable to an impeachment by the commons
*' in parliament." But, after the impeachment has been

folemnly heard and determined, it is not underftood that the

t 2 Hawk. p. C. 391.
w Jh:d. 5 May 1679.

V 3 Inft. 238. * V>id, 26 ]^ay 1679,

Com. Journ. 28 Apr. 1679, Tf Kd, 6Jun, 1689.
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king's royal grace is farther reftrained or abridged : for, after

the impeachment and attaindier of the fix rebel lords in 17 15,
three of them were from time to time reprieved by the crown,

and at length received the benefit of the king's moft gra-

cious pardon.

2. As to the manner of pardoning, i. Firft, it muft be un-

der the great feal. A warrant under the privy feal, or fign

manual, though it may be a fufficient authority to admit the

party to bail, in order to plead the king's pardon, when ob-

tained in proper form, yet is not of itfelf a complete irrevoca-

ble pardon *. 2. Next, it is a general rule, that, wherever it

may reafonably be prefumed the king is deceived, the par-

don is void '. Therefore any fuppreiTion of truth, or fug-

geftion of fallhood, in a charter of pardon, will vitiate the

whole ; for the king was mifinformed ^. 3. General words

have alfo a very imperfedl efFedl in pardons. A pardon of

all felonies will not pardon a conviction or attainder of fe-

lony ; for it is prefumed the king knew not of thofe proceed-

ings (but the conviction or attainder muft be particularly

mentioned ' : and a pardon of felonies will not include pi-

racy ''; for that is no felony punifhable at the common law.

4. It is alfo enaCted by ftatute i3Ric. II. ft. 2. c. i. that no

pardon for treafon, murder, or rape fhall be allowed, unlefs

the offence be particularly fpecificd therein ; and particularly

in murder it fhall be exprefled, whether it was committed

by lying in wait, aflault, or malice prepenfe. Upon which

fir Edward Coke obferves', that it was not the intention of

the parliament that the king fliould ever pardon murder un-

der thefe aggravations ; and therefore they prudently laid the

pardon under thefe reftridlions, becaufe they did not conceive

it pofiible that the king would ever excufe an offence by

name, which was attended with fuch high aggravations.

And it is remarkable enough, that there is no precedent of a

pardon in the regifter for any other homicide, than that

« 5 St. Tr. 166. 173. c 2 Hawk. P. C. 383.

a 2 Hawk. P. C. 383, <• 1 Hawk. P. C. 99.

fc 3 Inft. 238. e jlnft, 236,

which
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"Virhich hiippensfe defendendo or per infortunium : to which two
fpecies the king's pardon was exprefsly confined by the

fiatutes 2 Edw. III. c. 2. and 14 Edw. III. c. 15. which

declare that no pardon of homicide (hall be granted, but

Only where the king may do it by the oath of his crown; that

is to fay, where a man flayeth another in his own defence,

or by misfortune. But the ftatute of Richard the fecond,

before-mentioned, enlarges by implication the royal power:

provided the king is not deceived in the intended obje6l of

his mercy. And therefore pardons of murder were always

granted with a non ohfiante of the ftatute of king Richard,

till the time of the revolution ; when the do6trine of non ob-

Jiantis ceafing, it was doubted whether murder could be

pardoned generally : but it was determined by the court of

king's bench *^, that the king may pardon on an indidlment

of murder, as well as a fubjedt may difcharge an appeal. Un-
der thefe and a few other reftridlions, it is a general rule,

that a pardon fhall be taken moft beneficiallyyjr the fubjeft,

and moft ftrongly againft the king.

A PARDON may alfo be conditional: that is, the king may
extend his mercy upon what terms he pleafes ; and may an-

nex to his bounty a condition either precedent or fubfequent,

on the performance whereof the validity of the pardon will

depend ; and this by the common law s. Which prerogative

is daily exerted in the pardon of felons, on condition of

tranfportation to fome foreign country (ufually to fome of his

majefty's colonies and plantations in America) for life, or

for a term of years j fuch tranfportation or banifliment •»

being allowable and warranted by the habeas corpus acSt,

31 Car. II. c. 2. §. 14. and rendered more eafy and effeilual

by ftatute 8 Geo. III. c. 15.

3. With regard to the manner of allowing pardons ; we

may obferve, that a pardon by ad of parliament is more be-

f Salk. 499. to have been firft inflifled as a punifli-

E 2 Hawk. P. C. 394. ment, by ftatute 39 Eliz. c. 4.

fc Tranfportation is faid (Bar, 3 5a.)

Vol, IV, S b neficial-
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neficial than by the king's charter j for a man is not bound

to plead it, but the court muft ex officio take notice of it* j

neither can he lofe the benefit of it by his own laches or neg-

ligence, as he may of the king's charter of pardon •'. The
king's charter of pardon muft be fpecially pleaded, and that

at a proper time : for if a man is indiflcd, and has a pardon

in his pocket, and afterwards puts himfelf upon his trial by

pleading the general iffue, he has waived the benefit of fuch

pardon '. But, if a man avails himfelf thereof as foon as by

courfe of law he may, a pardon may either be pleaded upon

arraignment, or in arreft of judgment, or in the prefent ftage

of proceedings, in bar of execution. Antiently, by ftatute

10 Edw. III. c. 2. no pardon of felony could be allowed,

unlefs the party found fureties for the good behaviour before

the fheriff and coroners of the county "'. But that ftatute is

repealed by the ftatute 5 & 6 W. & M. c, 13. which, inftead

thereof, gives the judges of the court a difcretionary power

to bind the criminal, pleading fuch pardon, to his good

behaviour, with two fureties, for any term not exceeding

feven years.

4. Lastly, the effect of fuch pardon by the king, is to

make the offender a new man j to acquit him of all corporal

penalties and forfeitures annexed to that offence for whicb

he obtains his pardon ; and not fo much to reftore his former,

as to give him a new, credit and capacity. But nothing can

reftore or purify the blood when once corrupted, if the pardoa

be not allowed till after attainder, but the high and tranf-

cendent power of parliament. Yet if a perfon attainted re-

ceives the king's pardon, and afterwards hath a fon, that fon

may be heir to his father, becaufe the father being made a

new man, might tranfmit new inheritable blood : though,

had he been born before the pardon, he could never have ia-

hexited at all ".

* Foft. 43. n>- Salk. 499,
fc z Hawk. P. C, 397^ » Sec Vol. II. pag. 254*
1 V)U, 3gS,
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Chapter the thirty second.

Of execution.

THERE now remains nothing to fpeak of, hut execu-

tion ; the completion of human punifhment. And
this, in all cafes, as well capital as otherwife, muft be per-

formed by the legal officer, the fheriiF or his deputy ; whofe

warrant for fo doing was antiently by precept under the hand

and feal of the judge, as it is ftill praflifed in the court of the

lord high fteward, upon the execution of a peer * : though, in

the court of the peers in parliament, it is done by writ from

the king ''. Afterwards it was eftablifhed *=, that, in cafe of

life, the judge may command execution to be done without

any writ. And now the ufage is, for the judge to fign the

calendar, or lift of all the prifoners' names, with their fepa-

rate judgments in the margin, which is left with the flieriff.

As, for a capital felony, it is written oppofife to the prifon-

er's name, *' let him be hanged by the neck ;" formerly, in

the days of Latin and abbreviation ^5, ^^fuf. per coll." for

^^ fufpendatur per collum" And this is the only warrant that

the flieriff has, for fo material an a6l as taking away the life

of another *. It may certainly afford matter of fpeculation,

that in civil caufes there fhould be fuch a variety of writs of

execution to recover a trifling debt, iffued in the king's name,

and under the feal of the court, without which the Iheriff

» z Hal. P. C. 409. ^ Staundf. P. C. 182,

k See append. §. 5. ,
^5 Mod. 22.

c Finch, L. 47S.

fi b 2 cannot
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cannot legally ftir one ftep ; and yet that the execution

of a man, the moft important and terrible tafk of anv, ftiould

depend upon a marginal note.

The flierifF, upon receipt of his warrant, is to do execu-

tion within a convenient time j which in the country is alfo

left at large. In London indeed a more folemn and becom-

ing exadlnefs is ufed, both as to the warrant of execution,

and the time of executing thereof: for the recorder, after re-

porting to the king in perfon the cafe of the feveral prifon-

ers, and receiving his royal pleafure, that the law muft take

it's courfe, iflues his warrant to the fherifFs j direding them

to do execution on the day and at the place affigned ^ And,

in the court of king's bench, if the prifoner be tried at the

bar, or brought there by habeas corpus^ a rule is made for his

-execution i
either fpecifying the time and placed, or leav-

ing it to the difcretion of the fheriff*". And, throughout

the kingdom, by ftatute 25 Geo. II. c. 37. it is enafted

that, in cafe of murder, the judge (hall in his fentence direft

execution to be performed on the next day but one after fen-

tence pafTed '. But, otherwife, the time and place of exe-

cution are by law no part of the judgment ^. It has been well

obferved ', that it is of great importance, that the punifliment

ihould follow the crime as early as poflible j that the prof-

pe6t of gratification or advantage, which tempts a man to

commit the crime, fliould inftantly awake the attendant idea

of punifhment, Delay of execution ferves only to feparate

thefe ideas : and then the execution itfelf afFedls the minds of

the fpecStators rather as a terrible fight, than as the neceflary

confequence of tranfgreffion.

The fherifF cannot alter the manner of the execution by

fubftituting one death for another, without being guilty of

felony himfelf, as has been formerly faid "». It is held alfo

f See appendix, §. 4. ^ So held by the twelve Jadgw,

t St. Trials. VI. 3 j2, Foft. 43, Mich. 10 Geo. III.

•> See appendix, §.3. ' Beccar. ch. 19,

i See pag. 202. m Sec pag, J79,
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by fir Edward Coke " and fir Matthew Hale *, that even the

king cannot change the punifhment of the law, by altering

the hanging or burning into beheading ; though, when be-

heading is part of the fentence, the king may remit the reft.'

And, notwithftanding fome examples to the contrary, fir

Edward Coke ftoutly maintains, that ^^judicandum eft legU
" buSt non exemplis." But others have thought?, and more

juftly, that this prerogative, being founded in mercy and

immemorially exercifed by the crown, is part of the commoii

law. For hitherto, in every inftance, all thefe exchanges

have been for more merciful kinds of death ; and how far

this may alfo fall within the king's power of granting condi-

tional pardons, (viz. by remitting a fevere kind of death, on
condition that the criminal fubmits to a milder) is a matter

that may bear confideration. It is obfervable, that when
lord Stafford was executed for the popifli plot in the reign of

king Charles the fecond, the then (heriffs of London, having

received the king's writ for beheading him, petitioned the

houfe of lords, for a command or order from their lordftiips,'

how the faid judgment {hould be executed : for, he being

profecuted by impeachment, they entertained a notion

(which is faid to have been countenanced by lord RufTel)

that the king could not pardon any part of the fentence ',

The lords refolved \ that the fcruples of the fherifFs were u»-

neceflary, and declared, that the king's writ ought to be

obeyed. Difappointed of raifing a flame in that aflembly,

they immediately fignified ^ to the houfe of commons by one

of the members, that they were not fatisfied as to the poweif

of the faid writ. That houfe took two days to confider of it;

and then * fullenly refolved, that the houfe was content that

the (herifFdo execute lord Stafford by fevering his head from

his body. It is farther related, that when afterwards the

fame lord RufTel was condemned for high treafon upon in-

diftment, the king while he remitted the ignominious part of

n 3 Inft. 52. q 2 HumeHift. ofG. B. 328.

° a Hal. P. C. 412. ' Lords Jcurn. 21 Dec. 1680.

P Foil. z-jQ. F. N, B. 2 14. h. » Com. Journ. 21 Dec. 1680.

19 Rym. Foed. 284. ' Ihid. 23 Dec. 1680.

Bb 3 the
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the fentence, obferved, *' that his lordfhip would now find

*' he was poffefTed of that prerogative, which in the cafe of
•' lord Stafford he had denied him"" One can hardly de-

termine (at this diftance from thofe turbulent times) which

moft to difapprove of, the in4ecent and fanguinary zeal of

the fubjedt, or the cool and cruel fiarcafm of the fovereign.

To conclude : it is clear, that if, upon judgment to be

hanged by the neck till he is dead, the criminal be not

thoroughly killed, but revives, the IherifF muft hang him

again ^. For the former hanging was no execution of the

fentence j and, if a falfe tendernefs were to be indulged in

fuch cafes, a multitude of collufions might enfue. Nay, even

while abjurations were in force*, fuch a criminal, fo reviving,

was not allowed to take fandtuary and abjure the realm ; but

his fleeing to fandluary was held an efcape in the officer ^.

And, having thus arrived at the laji flage of criminal pro-

ceedings, or execution, the end and completion of human
punijhment^ which was the fixth and laft head to be confider-

ed under the divifion ot public wrongs^ the fourth and laft ob-

j|e<ft of the laws of England j it may now feem high time to

put a period to thefe commentaries, which, the author is

very fenfible, have already fwelled to too great a length. But

he cannot difmifs theftudent, for whofe ufe alone tm{e. rudi-

ments were originally compiled, without endeavouring to re-

call to his memory fome principal outlines of the legal confti-

tution of this country ; by a (hort hiftorical review of the moft

confiderable revolutions, that have happened in the laws of

England, from the earlieft to the prefent times. And this

tafk he will attempt to difcharge, however imperfeilly, in

the next or concluding chapter.

'^ 2 Home 360. * See pag. 326.

w a Hal. P. C. 412. a Hawk. P. C. X Fitzh, Mr, t, corcne. 335. Finch.

463 L. 467.
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Chapter the thirty third.

Of the rise, PROGRESS, and gra-

dual IMPROVEMENTS, of the

LAWS OF ENGLAND.

BEFORE we enter on the fubjed of this chapter, in

which I propofe, by way of fupplement to the whole,

to attempt an hiftorical review of the moft remarkable

changes and alterations, that have happened in the laws of

England, I muft firft ofall remind theftudent, that the rife and

progrefs of many principal points and doctrines have been al-

ready pointed out in the courfe of thefe commentaries, under

their refpedlive divifions : thefe having therefore been parti-

cularly difcufled already, it cannot be expefted that I Ihould

re-examine them w^ith any degree of minutenefs ; which

would be a moft tedious undertaking. What I therefore at

prefent propofe, is only to mark out fome outlines of an

Engl ifh juridical hiftory, by taking a chronological view of

the ftate of our laws, and their fucceffivc mutations at diffe-

rent periods of time.

The feveral periods, under which I fhall confider the

ftate of our legal polity, are the following fix : i. From the

earlieft times to the Norman conqueft : 2. From the Norman

conqueft to the reign of king Edward the firft : 3. From

thence to the reformation : 4. From the reformation to the

B b 4 reftoration
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reftoration of king Charles the fecond : 5. From thence to

the revolution in 1688 : 6. From the revolution to the prc-

fent time.

I. And, firft, with regard to the antient Britons, the ab-

erigmes of our ifland, v/e have fo little handed down to us

concerning them with any tolerable certainty, that our in-

quiries here muft needs be very fruitlefs and defe£tive. How-
ever, from Caefar's account of the tenets and difcipline of the

antient Druids in Gaul, in whom centered all the learning

of thefc weftern parts, and who were, as he tells us, fent

over to Britain9 (that is, to the ifland ofMona or Anglefey)

to be inftruiSted ; we may collect a few points, which bear a

great affinity and refemblance to fome of the modern doc-

trines of our Englifli law. Particularly, the very notion it-

felf of an oral unwritten law, delivered down from age to

age, by cuftom and tradition merely, feems derived from

the pradiice of the Druids, who never committed any of

their inftrudtions to writing : poffibly for want of letters ;

fmce it is remarkable that in all the antiquities, unqueftion-

ably Britifh, which the induftry of the moderns has difco-

vered, there is not in any of them the leaft trace of any cha-

radler or letter to be found. The partible quality alfo of

lands, by the cuftom of gavelkind, which ftill obtains in

many parts of England, and did univerfally over Wales till

the reign of Henry VHI, is undoubtedly of Britifti origi-

nal. So likewife is the antient divifionof the goods of an in-

teftate between his widow and children, or next of kin;

which has fince been revived by the ftatute of diftributions.

And we may alfo remember an inftance of a flighter nature

mentioned in the prefent volume, where the fame cuftom has

continued frorn Caefar's time to the prefent ; that of burn-

ing a woman guilty of the crime of petit treafon by killing

her huft)and.

The great variety of nations, that fucceflively broke in

upon and deftroyed both the Britifli inhabitants and conftitu-

tion.
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tion, the Romans, the Pi£ls, and, after them, the various

clans of Saxons and Danes, muft neceflarily have caufed great

confufion and uncertainty in the laws and antiquities of the

kingdom j as they were very foon incorporated and blended

together, and therefore, we may fuppofe, mutually commu-
nicated to each other their refpcftive ufages ', in regard to

the rights of property and the punifhment of crimes. So that

it is morally impoflible to trace out, with any degree of ac-

curacy, when the feveral mutations of the common law were

made, or what was the refpe<Stive original of thofe feveral

cuftoms we at prefent ufe, by any chemical refolution of

them to their firft and component principles. We can fel-

dom pronounce, that this cuftom was derived from the Bri-

tons ; that was left behind by the Romans j this was a ne-

ceflary precaution againft the Pidls ; that was introduced by

the Saxons, difcontinued by the Danes, but afterwards re-

ftored by the Normans.

Wherever this can be done, it is matter of great curio-

fity, and fome ufe : but this can very rarely be the cafe ; not

only from the reafon above-mentioned, but alfo from many

others. Firft, from the nature of traditional laws in gene-

ral ; which, being accommodated to the exigences of the

times, fufFer by degrees infenfible variations in pra6bicc ''
: fo

that, though upon comparifon we plainly difcern the alte-

ration of the law from what it was five hundred years ago,

yet it is impoffible to define the precife period in >vhich that

alteration accrued, any more than we can difcern the changes

of the bed of a river, which varies it's fliores by continual

decreafes and alluvions. Secondly, this becomes impra6fi-

cable from the antiquity of the kingdom and it's government:

which alone, though it had been difturbed by no foreign in-

vafions, would make it an impoffible thing to fearch out the

original of it's laws ; unlefs we had as authentic monuments

thereof, as the Jews had by the hand of Mofes ". Thirdly,

• Hal. Hift. C. L. 6z. « Ibid. 59. .

k md. 57.

this
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this uncertainty of the true origin of particular cuftoms muft
alfo in part have arifen from the means, whereby chriftianity

was propagated among our Saxon anceftors in this ifland ; by
learned foreigners brought over from Rome and other coun-

tries ; who undoubtedly carried with them many of their own
national cuftoms j and probably prevailed upon the ftate to

abrogate fuch ufages as were inconfiftent with our holy reli-

gion, and to introduce many others that were more conform-

able thereto. And this perhaps may have partly been the

caufe, that we find not only fome rules of the mofaical, but

alfo of the imperial and pontificial laws, blended and adopted

into our own fyftem.

A FARTHER rcafon may alfo be given for the great variety,

and of courfe the uncertain original, of our antient eftablifh-

ed cuftoms ; even after the Saxon government was firmly

eftabliflied in this ifland : viz. the fubdivifion of the kingdom

into an heptarchy, confifting of feven independent kingdoms,

peopled and governed by different clans and colonies. This

muft neceffarily create an infinite diverfity of laws : even

though all thofe colonies, of Jutes, Angles, proper Saxons,

and the like, originally fprung from the fame mother coun-

try, the great northern hive ; which poured forth it's warlike

progeny, and fwarmed all over Europe, in the fixth and fe-

venth centuries. This multiplicity of laws will neceffarily

be the cafe in fome degree, where any kingdom is cantoned

out into provincial eftablilhments j and not under one com-
mon difpenfation of laws, though under the fame foverejgn

power. Much more will it happen, where feven uncon-

neded ftates are to form their own conftitution and fuper-

flruclure of government, though they all begin to build upon

the fame or fimilar foundations.

When therefore the Weft- Saxons had fwallowed up all

the reft, and King Alfred fucceeded to the monarchy of Eng-

land, whereof his grandfather Egbert was the founder, his

mighty genius prompted him to undertake a moft great and

necefTary work, which he is faid to have executed in as maf-

terly
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terly a manner. No lefs than to new-model the conftitution j

to rebuild it on a plan thjit Ihould endure for ages ; and, out

of it's old difcordant materials, which were haaped upon each

other in a vaft and rude irregularity, to form one uniform

and well conne(Sed whole. This he effected, by reducing

the whole kingdom under one regular and gradual fubor-

dination of government, wherein each man was anfwerable

to his immediate fuperior for his own condudl and that of his

neareft neighbours : for to him we owe that mafterpiece of

judicial polity, the fubdivifion of England into tithings and

hundreds, if not into counties j, all under the influence and

adminiftration of one fupreme magiftrate, the king; in whom,
as in a general refervoir, all the executive authority of the

law was lodged, and from whom jufl-ice was difperfed to

every part of the nation by diftindl, yet communicating,

du<5ls and channels; which wife inftitution h^s been pre-

ferved for near a thoufand years unchanged, from Alfred's to

the prefent time. He alfo, like another Theodofius, col-

ledled the various cuftoms that he found difperfed in the king-

dom, and reduced and digefl:ed them into one uniform fyfteni

or code of laws, in his bom bee, or liber judicialis. This

he compiled for the ufe of the court-baron, hundred, and

county court, the court-leet, and fherift's tourn j tribunals,

which he eftablifhed, for the trial of all caufes civil and cri-

minal, in the very diftridts wherein the complaint arofe: all of

them fubjed however to be infpe(5led, controlled, and kept

within the bounds of the univerfal or common law, by the

king's own courts ; which were then itinerant, being kept in

the king's palace, and removing with his houfhold in thofe

royal progrefles, which he continually made from one end of

the kingdom to the other.

The Danifli invafion and conqueft, which introduced new
foreign cuftoms, was a fevere blow to this noble fabric : but

a plan, fo excellently concerted, could never be long thrown

afide. So that, upon the expulfion of thefe intruders, the

Englifli returned to their antient law : retaining however

fome few of the cuftoms of their late vifitants ; which went

under
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under the name of Dane-Lage : as the code compiled by Al-

fred was called the Wejl-Saxon-Lage ; and the local conftitu-

tions of the antient kingdom of Mercia, which obtained in'

the counties neareft to Wales, and probably abounded with

many Britifh cuftoms, were called the Mercen-Lage. And
thefe three laws were, about the beginning of the eleventh

century, in ufe in different counties o£the realm : the pro-

vincial polity of counties, and their fubdivifions, having

never been altered or difcontinued through all the fhocks and

mutations of government, from the time of it's firft inftitu-

tion; though the laws and cuftoms therein ufed, have (as we
fhall fee) often fufFered confiderable changes.

For king Edgar, (who befides his military merit, as

founder of the Englifh navy, was alfo a moft excellent civil

governor) obferving the ill effects of three diftindl bodies of

laws, prevailing at once in feparate parts of his dominions,

projedled and begun what his grandfon king Edward the

confeflbr afterwards completed j viz. one uniform digeft or

body of laws, to be obferved throu^out the whole kingdom

:

being probably no more than a revival of king Alfred's code,

with fome improvements fuggefted by neceflity and experi-

ence J particularly the incorporating fome of the Britifh or

rather Mercian cuftoms, and alfo fuch of the Danifli as were

rcafonable and approved, into the IVeJi-Saxon Lage, which

was ftill the groundwork of the whole. And this appears to

be the beft fupportcd and moft plaufible conjecture (for

certainty is not to be expeded) of the rife and original of that

admirable fyftem of maxims and unwritten cuftoms, which is

now known by the name of the common law, as extending

it's authority univerfally over all the realm i and which is

doubtlefs of Saxon parentage.

Among the moft remarkable of the Saxon laws we may

reckon, i. The conftitution of parliaments, or rather, ge-

neral aflemblies of the principal and wifeft men in the nation:

the wittena-gemotey or commune concilium of the antient Ger-

mans ; which was not yet reduced to the forms and diffinc-

tions
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tions of our modern parliament ; without whofe concurrence

however, no new law could be made, or old one altered.

2. The eledion of their magiftrates by the people j originally

even that of their kings, till dear bought experience evinced

the convenience and neceflity of eftablifliing an hereditary

fucceflion to the crown. But that of all fubordinatc magif-

trates, their military officers or heretochs, their (herifFs, their

confervators of the peace, their coroners, their port-reeves,

(fince changed into mayors and bailiffs) and even their

tythingmen and borfholders at the leet, continued, fome till

theNorman conqueft, others for two centuries after, and fome

remain to this day. 3. The defcent of the crown, when once

a royal family was eftabliftied, upon nearly the fame heredi-

tary principles upon which it has ever fince continued : only

that perhaps, in cafe of minority, the next of kin of full age

would afcend the throne, as king, and not as protestor j

though, after his death, the crown immediately reverted back

to the heir. 4. The great paucity of capital punifhments for

the firft offence : even the mofl notorious offenders being al-

lowed to commute it for a fine or weregild, or, in default of

payment, perpetual bondage j to which our benefit of clergy

has now in fome meafure fucceeded. 5. The prevalence of

certain cuftoms, as heriots and military fervices in proportion

to every man's land, which much refembled the feodal con.

ftitution J but yet were exempt from all it's rigorous hard-

fliips : and which may be well enough accounted for, by

fuppofing them to be brought from the continent by the firft

Saxon invaders, in the primitive moderation and fimplicity

of the feodal law i before it got into the hands of the Norman
jurifts, whoextradled the moft flavifh dodlrines and oppreffive

confequences, out of what was originally intended as a law

of liberty. 6. That their eflates were liable to forfeiture for

treafon, but that the dodlrine of efcheats and corruption of

blood for felony, or any other caufe, was utterly unknown

amongfl: them. 7, The defcent of their lands to all the males

equally, without any right of primogeniture; a cuftom,

,which obtained among the Britons, was agreeable to the RcT-

laaa laW) aiid continued ^^'^^Z the Saxons till the Norman

conquefl;
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conqueft : though really inconvenient, and more efpecially

deftru6tive to antiint families ; which are in monarchies ne-

ceflary to be fupported, in order to form and keep up a nobi-

lity, or intermediate ftate between the prince and the common
people. 8. The courts of juftice confifted principally of the

county courts, and in cafes of weight or nicety the king's

court held before himfelf in perfon, at the time of his parlia-

ments ; which were ufually holden in different places, ac-

cording as he kept the three great feftivals of chriftmas, eafter,

and whitfuntide. An inftitution which was adopted by king

Alonfo VII. of Caftile, about a century after the conqueft ;

who at the fame three great feafts was w6nt to affemble his

nobility and prelates in his court ; who there heard and de-

cided all controverfies, and then, having received his inftruc-

tions departed home^. Thefe county courts however differ-

ed from the modern ones, in that the ecclefiaftical and civil

juirifdiftion were blended together, the bifhop and the ealdor-

man or flieriff fitting in the fame county court ; and alfo that

the decifions and proceedings therein were much more fimple

and unembarraffed : an advantage which will alvvays attend

the infancy of any laws, but wear off as they gradually ad-

vance to antiquity. 9. Trials, among a people who had a

rery ftrong tin6lure of fuperftition, were permitted to be by

lordeal, by the corfnedox morfel ofexecration, or by wager oflaw

with compurgators, if the party chofe it ; but frequently they

were alfo hyJury: for, whether or no their juries confifted

precifely of twelve men, or were bound to a ftrift unanimity;

yet the general coriftitution of this admirable criterion of

truth, and moft important guardian both of public and pri-

vate liberty, we owe to our Saxon ahceftors. Thus flood

the general frame of our polity at the time of the Norman
invafion ; when the fecond period of our legal hiftory com-

mences.

II. Th I s remarkable event wrought as great ah alteration

in our laws, as it did in our antient line of kings : and

though the alteration of the former was effeded rather by the

' Mod, \Ja, Hi^ XX. 114,

confen^
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confent of the people, than any right of conqueft, yet that

confent feems to have been partly extorted by fear, and
partly given vsrithout any apprehenfion of the confequences

which afterwards enfued.

1. Among the firft of thefe alterations we may reckon the
reparation of the ecclefiaftical courts from the civil : efFefted

in order to ingratiate the new king with the popifh clergy,

who for fome time before had been endeavouring all over

Europe to exempt themfelves from the fecular power • and
whofe demands the conqueror, like a politic prince, thought

it prudent to comply with, by reafon that their reputed fanc-

tity had a great influence over the minds of the people j and
becaufe all the little learning of the times was engrofled into

their hands, which made them neceflary men, and by all

means to be gained over to his interefts. And this was the

more eafily effected, becaufe, the difpofal of all the epifco-

pal fees being then in the breaft of the king, he had taken care

to fill them with Italian and Norman prelates,

2. Another violent alteration of the Englifh conftitutioa

confifted in the depopulation of whole countries, for the pur-
pofes of the king's royal diverfion j and fubjeding both them
and all the antient forefts of the kingdom, to the unreafon-

able feverities of forcft laws imported from the continent

whereby the flaughter of a beaft was made almoft as penal as

the death of a man. In the Saxon times, though no man
was allowed to kill or chafe the king's deer, yet he mi»ht ftart

any game, purfue, and kill it, upon his own eftate. But the

rigour of thefe new conftitutions vefted the fole property of all

the game in England in the king alone ; and no man was en-

titled to difturb any fowl of the air, or any beaft of the field,

bf fuch kinds as were fpecially referved for the royal amufe-

ment of the fovereign, without exprefs licence from the king,

by a grant of a chafe or free warren : and thofe franchifes were

granted as much with a view to preferve the breed of animals,

as to indulge the fubjedl. From a fimilar principle to which,

though ^he foreft laws are now mitigated, and by degrees
* * grown
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grown entirely obfolete, yet from this root has fprung a baf-

tard flip, known by the name of the game law, now arrived

to and wantoning in it's higheft vigour : both founded upon

the fame unreafonable notions of permanent property in wild

creatures ; and both produdiive of the fame tyranny to the

commons : but with this difference ; that the foreft laws efta-

bliihed only one mighty hunter throughout the land, the

game laws have raifed a little Nimrod in every manor. And
in one refpe<3: the antient law was much lefs unreafonable

than the modern : for the king's grantee of a chafe or

free-warren might kill game in every part of his franchife j

but now, though a freeholder of lefs than lOo/. a year is

forbidden to kill a partridge upon his own eftate, yet nobody

elfe (not even the lord of the manor, unlefs he hath a grant

of free-warren) can do it without committing a trefpafs, and

fubjeding himfelf to an a6tion.

3. A THIRD alteration in the Englifh laws was by narrow-

ing the remedial influence of the county courts, the great

feats of Saxon j uftice, and extending the original]\in{di6iion

of the king's juflilciars to all kinds of caufes, arifing in all

parts of the kingdom. To this end the aula regis, with all

it's multifarious authority, was eredled j and a capital jufti-

ciary appointed, with powers fo large and boundlefs, that he

became at length a tyrant to the people, and formidable to the

crown itfelf. The conftitution of this court, and the judges

themfelves who prefided there, were fetched from the duchy

of Normandy : and the confequence naturally was, the or-

daining that ail proceedings in the king's courts fhould be

carried on in the Norman, infl:ead of the Englifh language.

A provifion the more neceflTary, becaufe none of his Norman

jufticiars underflood Englifh j but as evident a badge of

flavery, as ever was impofed upon a conquered people. This

Jafled till king Edward the third obtained a double vi<Slory,

over the armies of France in their own country, and their

language in our courts here at home. But there was one

mifchief too deeply rooted thereby, and which this caution of

king



Ch. 33. Wrongs. 417
king Edward came too late to eradicate. Inftead of the plain

and eafy method of determining fuits in the county courts,

the chicanes and fubtilties of Norman jurifprudence had taken

pofleflion of the king's courts, to which every caufe of con-

fequence was drawn. Indeed that age, and thofe immediately

fucceeding it, were the aera of refinement and fubtilty. There

is an aflive principle in the human foul, that will ever be ex-

erting it's faculties to the utmoft ftretch, in whatever employ-

ment, by the accidents of time and place, the general plan

of education, or the cuiloms and manners of the age and

country, it may happen to find itfelf engaged. The northern

conquerors of Europe were then emerging from the grofleft

ignorance in point of literature ; and thofe, who had leifure

to cultivate it's progrefs, were fuch only as were cloiftered in

monafteries, the reft being all foldiers or peafants. And,

unfortunately, the firft rudiments of fcience which they im-

bibed were thofe of Ariftotle's philofophy, conveyed through

the medium of his Arabian commentators j which were

brought from the eaft by the Saracens into Paleftine and

Spain, and tranflated into barbarous Latin. So that, though

the materials upon which they were naturally employed, in

the infancy of a rifing ftate, were thofe of the nobleft kind 5

the eftablifhment of religion, and the regulations of civil po-

lity
;
yet having only fuch tools to work with, their execu-

tion was trifling and flimfy. Both the divinity and the law

of thofe times were therefore frittered into logical diftindtions,

and drawn out into metaphyfical fubtilties, with a (kill moft

amazingly artificial ; but which ferves no other purpofe, than

to fhew the vaft pov/ers of the human intelledl, however

vainly or prepofteroufly employed. Hence law in particular,

which (being intended for univerfal reception) ought to be

a plain rule of adlion, became a fcience of the greateft intri-

cacy ; efpecially when blended with the new refinements en-

grafted upon feodal property : which refinements were from

time to time gradually introduced by theNorman practitioners,

with a view to fuperfede (as they did in great meafure) the

more homely, but more intelligible, maxims of diftributive

juftice among the Saxons, And, to fay the truth, thefe

Vol. IV, C c fcholaftic
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fchola^lic reformers have tranfmitted their dialcft and fineffe^

to pofterity, fo interwoven in the body of our legal polity,

that they cannot now be taken out without a manifeft injury

to the fubftance. Statute after ftatute has in later times been

made, to pare ofF thefe troublefome excrefcences, and reftore

the common law to it's priftine fimplicity and vigour ; and

the endeavour has greatly fucceedcd : but ftill the fears are

deep and vifible; and the liberality of our modern courts of

juftice is frequently obliged to have recourfe to unaccountable

fictions and circuities, in order to recover that equitable and

fubftantial juftice, which for a long time was totally buried

under the narrow rules and fanciful niceties of metaphyfical

and Norman jurifprudence.

4. A FOURTH innovation was the introduftion of the trial

by combat, for the decifion of all civil and criminal queftions

of fa£l in the laft refort. This was the immemorial practice

of all the northern nations : but firft reduced to recjular

and ftated forms among the Burgundi, about the clofe of the

fifth century : and from them it pafled to other nations, par-

ticularly the Franks and the Normans; which laft had the

honour to eftablifh it here, though clearly an unchriftian, as

well as moft uncertain, method of trial. But it was a fuffi-

cient recommendation of it to the conqueror and his warlike

countrymen, that it was the ufage of their native duchy of

Normandy.

5. But the laft and moft important alteration, both in ovft

civil and military polity, was the engrafting on all landed ef-

tates, a few only excepted, the ficlion of feodal tenure

;

which drew after it a numerous and oppreflive train of fervile

fruits and appendages ; aids, reliefs, primer feiftns, ward-

ihips, marriages, efcheats, and fines for alienation ; the ge-

nuine confequences of the maxim then adopted, that all the

lands in England were derived from, and holden, mediately

or immediately, of the crown.

The nation at this period feems to have groaned under as

•abfoJute si fiavery, as was in the power of a warlike, an am-

bitious.
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bitious, and a politic prince to create. The confciences o(

men were enflaved by four ecclefiaftics, devoted to a foreign

power, and unconnedled with the civil ftate under which they

lived : who now imported from Rome for the firft time the

wholefarrago of fuperftitious novelties, which had been en-

gendered by the blindnefs and corruption of the times, be-

tween the firft miffion of Auguftin the monk, and the Nor-

man conqueft ; fuch as tranfubftantiation, purgatory, com-
munion in one kind, and the worfhip of faints and images ;

not forgetting the univerfal fupremacy and dogmatical infal-

libility of the holy fee. The laws too, as well as the prayers,

were adminiftered in an unknown tongue. The antient trial

by jury gave way to the impious decifion by battel. The fo-

reft laws totally reftrained all rural pleafures and manly re-

creations. And in cities and towns the cafe was no better ;

all company being obliged to difperfe, and fire and candle to

be extinguiflied, by eight at night, at the found of the me-

lancholy curfeu. The ultimate property of all lands, and a

confiderable fhare of the prcfent profits, were vefted in the

king, or by him granted out to his Norman favourites; who,

by a gradual progreilion of llavery, were abfolute vafa^s to

the crown, and as abfolute tyrants to the commons. Unheard

of forfeitures, talliages, aids, and fines, were arbitrarily ex-

tra£led from the pillaged landholders, in purfuance of the

new fyftem of tenure. And, to crown all, as a confequence

of the tenure by knight-fervice, the king had always ready at;

his command an army of fixty thoufand knights or milites :

who were bound, upon pain of confifcating their eftates, to

attend him in time of invafion, or to quell any domeftic in-

furreftion. Trade, or foreign merchandize, fuch as it then

was, was carried on by the Jews and Lombards j and the

very name of an Englifh fleet, which king Edgar had ren-

dered fo formidable, was utterly unknown to Europe : the

nation confifting wholly of the clergy, who were alfo the

lawyers; the barons, or great lords of the land ; the knights

or foldiery, who were the fubordinate landholders ; and the

burghers, or inferior tradefmen, who from their infignifican-

cy happily retained, Jn their focage and burgage tenure, fome

C c 2 points
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points of their antient freedom. All the reft were villeins or

bondmen.

From fo complete and well concerted a fcheme of fervili-

ty, it has been the work of generations for our anceftors, to

redeem themfelves and their pofterity into that ftate of liber-

ty, which we now enjoy ; and which therefore is not to be

looked upon as confifting of mere encroachments on the

crown, and infringements on the prerogative, as fome flavifh

and narrow-minded writers in the laft century endeavoured

to maintain ; but as, in general, a gradual reftoration of that

antient conftitution, whereof our Saxon forefathers had been

unjuftly deprived, partly by the policy, and partly by the

force, of the Norman. How that reftoration has, in a long

feries of years, been ftep by ftep effedled,. I now proceed to

inquire.

William Rufus proceeded on his father's plan, and in

fome points extended itj particularly with regard to theforeft

laws. But his brother and fucceflbr, Henry the firft, found

it expedient, when firft he came to the crown, to ingratiate

himfelf with the people ; by reftoring (as our monkifh hifto-

rians tell us) the laws of king Edward the confeflbr. The
ground whereof is this : that by charter he gave up the great

grievances of marriage, ward, and relief, the beneficial pe-

cuniary^a/Vj of his fcodal tenures ; but referved the tenures

themfelves, for the fame military purpofes that his father in-

troduced them. He alfo abolifhed the curfeu^ \ for, though

it is mentioned in our laws a full century afterwards *", yet it

is rather fpoken of as a known time of night (fo denominat-

ed from that abrogated ufage) than as a ftill fubfifting cuf-

tom. There is extant a code of laws in his name, confifting

partly of thofe of the confefibr, but with great additions and

alterations of his own ; and chiefly calculated for the regula-

tion of the county courts. It contains fome diredions as to

crimes and their punifhments, (that of theft being made ca-

pital in his reign) and a few things relating to eftates, parti-

e Spelm. Cod, LL, W, I, a88. Hen, J, 299, f Stat, €iv. Land, 13 Edw. I.

cularly
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cularly as to the defcent of lands : which being by the Saxon

laws equally to all the fons, by the feodal or Norman to the

eldeft only, king Henry here moderated the diiFerence; di-

recting the elde<St fon to have only the principal eftate, " pri-

'* mum patrisfeudum" the reft of his eftates, if he had any

others, being equally divided among them all. On the other

hand, he gave up to the clergy the free eledlion of bifliops

and mitred abbots ; referving however thefe eniigns of pa-

tronage, conge d' ejlire^ cuftody of the temporalties when va-

cant, and homage upon their reftitution. He laftly united

again for a time the civil and ecclefiaftical courts, which uni-

on was foon diflblved by his Norman clergy : and, upon that

final difiblution, the cognizance of teftamentary caufes feems

to have been firft given to the ecclefiaftical court. The reft

remained as in his father's time : from whence we may eafily

perceive how far ftiort this was of a thorough reftitution of

king Edward's, or the Saxon, laws.

The ufurper Stephen, as the manner of ufurpers is, pro-

mifed much at his acceffion, efpeciaily with regard to redref-

fing the grievances of the foreft laws, but performed no great

matter either in that or in any other point. It is from his

reign however, that we are to date the introduction of the

Roman civij and canon laws, into this realm : and at the fame

time was imported the do<Strine of appeals to the court of

Rome, as a branch of the canon law.

By the time of king Henry the fecond, if not earlier, the

charter of Henry the firft feems to have been forgotten : for

we find the claim of marriage, ward, and relief, then flou-

rifhing in full vigour. The. right of primogeniture feems

alfo to have tacitly revived, being found more convenient for

the public than the parcelling of eftates into a multitude of

minute fubdivifions. However in this prince's reign much
was done to methodize the laws, andreduce them into a re-

gular order j as appears from that excellent treatife of Glan-

vil : which, though fome of it be now antiquated and al-

tered, yet, when compared with the code of Henry the firft,

C c 3 it
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it carries a manifeft fuperiority ^. Throughout his reign alfo

was continued the important ftruggle, which we have had

occafion fo often to mention, between the laws of England

and Rome ; the former fupported by the ftrength of the tem-

poral nobility, when endeavoured to be fupplanted in favour

of the latter by the popifli clergy. Which difpute was kept on

foot till the reign of Edward the firftj when the laws of

England, under the new difcipline introduced by that fkilful

commander, obtained a complete and permanent vicftory. In

the prefent reign, of Henry the fecond, there are four things

which peculiarly merit the attention of a legal antiquarian :

I. The conftitutions of the parliament at Clarendon, A. D,
1164. whereby the king checked the power of the pope and

his clergy, and greatly narrowed the total exemption they

claimed from the fecular jurifdidlion : though his farther pro-

grefs was unhappily flopped, by the fatal event of the dif-

putes between him and archbifliop Becket. 2. The inftitu-

tion of the office of juftices in eyre, in iimere ; the king

having divided the kingdom into fix circuits (a little different

from the prefent) and commiflioned thefe new created judges

to adminifter juftice, and try writs of afllfe, in the feveral

counties. Thefe remedies are faid to have been then firft

invented: before which all caufes were ufually terminated

in the county courts, according to the Saxon cuftom ; or

before the king's jufticiaries in the aula regtSy in purfuance of

the Norman regulations. The latter of which tribunals,

travelling about with the king's perfon, occafioned intolera-

ble expenfe and delay to the fuitors ; and the former, how-

ever proper for little debts and minute adlions, where even

injuftice is better than procraflination, were now become

liable to too much ignorance of the law, and too much par-

tiality as to facts,- to determine matters of confiderable mo-
ment. 3. The introduflion and cftablifhment of the grand

affife, or trial by a fpecial kind of jury in a writ of right, at

the option of the tenant or defendant, inflead of the barbarous

and Norman trial by battel. 4. To this time muft alfo

\)t referred the introdu<5lion of efcuage, »or pecuniary com-s

8 HaJ. (lift. C. L. 138.

jnutatioi^
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mutation for pcrfonal military fervice ; which in procefs of

time was the parent of the antient fubfidies granted to the

crown by parliament, and the land tax of later times,

Richard the firft, a brave and magnanimous prince, was

a fportfman as well as a foldier; and therefore enforced the

foreft laws with fome rigour j which occafioned many dif-

contents among his people : though (according to Matthew

Paris) he repealed the penalties of caftration, lofs of eyes,

and cutting off the hands and feet, before inflicted on fuch as

tranfgrefled in hunting
j
probably finding that their feverity

prevented profccutions. He alfo, when abroad, compofed a

body of naval laws at the ifle of Oleron ; which are ftill ex-

tant, and of high authority : for in his time we began again

to difcover, that (as an ifland) we were naturally a maritime

power. But, with regard to civil proceedings, v/e find no-

thing very remarkable in this reign, except a few regulations

regarding the Jews, and the jufticcs in eyre : the king's

thoughts being chiefly taken up by the knight errantry of a

croifade againft the Saracens in the holy land.

In king John's time, and that of his fon Henry the third,

the rigours of the feodal tenures and the foreft laws were fo

warmly kept up, that they occafioned many infurre61:ions of

the barons or principal feudatories : which at laft had this

efFedl, that firft king John, and afterwards his fon, confented

to the two famous charters of Engllfli liberties, magna carta-»

and carta deforejla. Of thefe the latter was well calculated

to redrefs many grievances, and encroachments of the

crown, in the exertion of foreft law : and the former con-

firmed many liberties of the church, and redrefi'ed many

grievances incident to feodal tenures, of no fmall moment

at the time ; though now, tmlefs confidered attentively and

with this retrofpeft, they feem but of trifling concern. But,

befides thefe feodal provifions, care was alfo taken therein to

prote£l: the fubje£l againft other opprellions, then frequently

arifing from unreafonable amercements, from illegal diftrefles

or Other procefs for debts or fervices due tg tlie crown, and

C c 4 from
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from the tyrannical abufe of the preroga^tivc of purveyance

and pre-emption. It fixed the forfeiture of lands for felony

in the fame manner as it ftill remains ; prohibited for the fu-

ture the grants of exclufive fiflieries; and the ereflion of new
bridges fo as to opprefs the neighbourhood. With refpeft to

private rights : it eftablifticd the teftamentary pov^rer of the

fubjedt over part of his perfonal eftate, the reft being diftri-

buted among his wife and children ; it laid down the law of

dower, as it hath continued ever fince ; and prohibited the

appeals of women, unlefs for the death of their hufbands.

In matters of public police and national concern : it enjoin-

ed an uniformity of weights and meafures; gave new en-

couragements to commerce, by the protection of merchant

ftrangers ; and forbad the alienation of lands in mortmain.

With regard to the adminiftration of juftice : befldes pro-

hibiting all denials or delays of it, it fixed the court of com-

mon pleas at Weftminfter, that the fuitors might no longer

be harrafled with following the king's perfon in all his pro-

grefles ; and at the fame time brought the trial of ifTues home

to the very doors of the freeholders, by directing aflifes to

be taken in the proper counties, and eftablifhing annual cir-

cuits : it alfo corrected fome abufes then incident to the trials

by wager of law and of battel ; directed the regular award-

ing of inquefts for life or member ; prohibited the king's in-

ferior minifters from holding pleas of the crown, or trying

any criminal charge, whereby many forfeitures might other-

wife have unjuftly accrued to the exchequer ; and regulated

the time and place of holding the inferior tribunals of juf-

tice, the county court, fheriff's torn, and court-leet. It

confirmed and eftablifhed the liberties of the city of London,

and all other cities, boroughs, towns, and ports of the king-

dom. And, laflly, (which alone would have merited the

title that it bears, of the great charter) it prote6ted every in-

dividual of the nation in the free enjoyment of his life, his

liberty, and his property, unlefs declared to be forfeited by

the judgment of his peers or the law of the land.

How-
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However, by means of thefe ftruggles, the pope in the

reign of king John gained a ftill greater afcendant here, than

he ever had before enjoyed ; which continued through the

lonw reign of his fon Henry the third : in the beginning of

whofe time the old Saxon trial by ordeal was alfo totally abo-

lifhed. And we may by this time perceive, in Bradon's

treatife, a ftill farther improvement in the method and regu-

larity of the common law, efpecially in the point of plead-

ings ''. Nor muft it be forgotten, that the firft traces which

remain, of the feparation of the greater barons from the lefs,

in the conftitution of parliament, are found in the great

charter of king John ; though omitted in that of Henry HI

:

and that, towards the end of the latter of thefe reigns, we
find the firft record of any writ for fummoning knights, citi-

zens, and burgefles to parliament. And here we conclude

the fecond period of our Englifli legal hiftory.

ni. The third commences with the reign of Edward the

firft ; who may juftly be ftiled our Englifli Juftinian. For

in his time the law did receive fo fudden a perfection, that

fir Matthew Hale does not fcruple to affirm *, that more was

done in the firft thirteen years of his reign to fettle and efta-

blifli the diftributive juftice of the kingdom, than in all the

ages fince that time put together.

It would be endlefs to enumerate all the particulars of

thefe regulations ; but the principal may be reduced under

the following general heads, i. He eftabliflicd, confirrned,

and fettled, the great charter and charter of forefts. 2. He
gave a mortal wound to the encroachments of the pope and

his clergy, by limiting and eftablifhing the bounds of eccle-

fiaftical jurifdi6lion : and by obliging the ordinary, to whom
all the goods of inteftates at that time belonged, to difcharge

the debts of the deceafed. 3. He defined the limits of the

feveral temporal courts of the higheft jurifdi6i:ion, thofe of

the king's bench, common pleas, and exchequer; fo as

h Hal. Hift. C. L. 156. • Uid. 158.

they
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they miglit not interfere with each other's proper bufinefs :

tJ do which, they muil now have recourfe to a fiction, very

neceflary and beneficial in the prefent enlarged ftate of pro-

perty. 4. He fettled the boundaries of the inferior courts in

counties, hundreds, and manors : confining them to caufes

of no great amount, according to their primitive inftitution ;

though of confiderably greater, than by the alteration of the

value of money they are now permitted to determine. 5. He
fecured the property of the fubje6t, by abolifhing all ar-

bitrary taxes and talliages, levied without confent of the

national council. 6. He guarded the common juftice of the

kingdom from abufes, by giving up the royal prerogative of

fending mandates to interfere in private caufes. 7. He fettled

the form, folemnities, and efFedls, of fines levied in the

court of common pleas ; though the thing itfelf was of Sax-

on original. 8. He firft eftabliflied a repofitory for the pub-

lic records of the kingdom j few of which are antienter than

the reign of his father, and thofe were by him colledled.

9. He improved upon the laws of king Alfred, by that

great and orderly method of watch and ward, for preferving

the public peace and preventing robberies, eftablifhed by the

ftatute of Winchefter. 10. He fettled and reformed many
abufes incident to tenures, and removed fome reftraints on

the alienation of landed property, by the ftatute of quia emp-

tores. II. He inftituted a fpeedier way for the recovery of

debts, by granting execution not only upon goods and

chattels, but alfo upon lands, by writ of elegit ; which was

of fignal benefit to a trading people : and, upon the fame

commercial ideas, he alfo allowed the charging of lands in

a ftatute merchant, to pay debts contradled in trade, con-

trary to all feodal principles. 12. He cffe6tually provided

ibr the recovery of advowfons, as temporal rights; in which

before, the law was extremely deficient. 13. He alfo effec-

tually clofed the great gulph, in which all the landed pro-

perty of the kingdom was in danger of being fwallowed, by

his re-iterated ftatutes of mortmain ; moft admirably adapted

to meet the frauds that had then been devifed, though after-

wards contrived to be evaded by the invention of ufes.

14. He



Ch. 33.' Wrong s." 427

14. He eftablifhed a new limitation of property by the crea-

tion of eftates tail ; concerning the good policy of which,

modern times have however entertained a very different opi-

nion. 15. He reduced all Wales to the fubje6tion, not only

of the crown, but in great meafure of the laws, of Eng-

land
;
(which was thoroughly completed in the reign of

Henry the eighth) and feems to have entertained a defign of

doing the like by Scotland, fo as to have formed an entire

and complete union of the ifland of Great Britain.

I MIGHT continue this catalogue much farther— but,

upon the whole, we may obferve, that the very fcheme and

model of the adminiftration of common juftice between party

and party, was entirely fettled by this king ^
; and has

continued nearly the fame, in all fucceeding ages, to this

day J
abating fome few alterations, which the humour or

neceifity of fubfequent times hath occafioned. The forms

of writs, by which actions are commenced, were perfe6led

in his reign, and eftablifhed as models for pofterity. The
pleadings, confequent upon the writs, were then fliort,

nervous, and perfpicuous ; not intricate, verbofe, and for-

mal. The legal treatifes, written in his time, as Britton,

Fleta, Hengham, and the reft, are for the moft part, law at

this day ; or at leaft were fo, till the alteration of tenures

took place, And, to conclude, it is from this period, from

the exadl obfervation of magna carta^ rather than from it's

inak'ing or renewal^ in the days of his grandfather and father,

that the liberty of Englifhmen began again to rear it's head

;

though the weight of the military ^enures hung heavy upon

jt for many ages after.

I CANNOT give a better proof of the excellence of his

conftitutions, than that from his time to that of Henry the

eighth there happened very izv^^ and thofe not very confider-

able, alterations In the \t^2\ forms of proceedings. As to

vsviXX-^x oi fiibjlance : the old Gothic powers of electing the

principal fubordinate magiftrates, the fherif^s, and confer-

k Hal. Hift. C. L. 162,

vators
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vators of the peace, were taken from the people in the reigns

of Edward II and Edward III ; and juftices of the peace

were eftabliftied inftead of the latter. In the reign alfo of

Edward the third the parliament is fuppofed moft probably to

have affumed it's prefent form ; by a feparation of the com-

mons from the lords. The ftatute for defining and afcertain-

ing treafons was one of the firft produdlions of this new-

modelled aflembly ; and the tranflation of the law proceed-

ings from French into Latin another. Much alfo was done,

under the. aufpices of this magnanimous prince, for efta-

blifhing our domeftic manufaflures ; by prohibiting the ex-

portation of Englifli wool, and the importation or wear of

foreign cloth or furs ; and by encouraging clothworkers

from other countries to fettle here. Nor was the legiflature

inattentive to many other branches of commerce, or indeed

to commerce in general : for, in particular, it enlarged the

credit of the merchant, by introducing the ftatute ftaple;

whereby he might the more readily pledge his lands for the

fecurity of his mercantile debts. And, as perfonal property

now grew, by the extenfion of trade, to be much more con-

fiderable than formerly, care was taken, in cafe of intefta-

cies, to appoint adminiftrators particularly nominated by the

law ; to diftribute that perfonal property among the creditors

and kindred of the deceafed, which before had been ufually

applied, by the officers of the ordinary, to ufes then deno-

minated pious. The ftatutes alfo of praemunire^ for effec-

tually depreffing the civil power of the pope, were the work

of this and the fubfequent reign. And the eftablifhment of a

laborious parochial cle'rgy, by the endowment of vicarages

out of the overgrown po/Teflions of the monafteries, added

luftre to the clofe of the fourteenth century: though the feeds

of the general reformation, which were thereby firft fown in

the kingdom, were almoft overwhelmed by the fpirit of per-

secution, introduced into the laws of the land by the influence

of the regular clergy.

From this time to that of Henry the feventh, the civil wars

and difputed titles to the crown gave no leifure for farther juri-

dical
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dical improvement: '* namfilent leges inter arma.'"— And yet

it is to thefe very difputes that we owe the happy lofs of all

the dominions of the crown on the continent of France

;

which turned the minds of our fubfequent princes entirely to

domeftic concerns. To thefe likewife we owe the method

of barring entails by the fiftion of common recoveries; invented

originally by the clergy, to evade the ftatutes of mortmain,

but introduced under Edward the fourth, for the purpofe of

unfettering eftates, and making them more liable to forfeiture :

while, on the other hand, the owners endeavoured to protedt

them by the univerfal eftablifhment of u/es, another of the

clerical inventions.

In the reign of king Henry the feventh, his minifters (not

to fay the king himfelf ) were more induftrious in hunting

out profecutions upon old and forgotten penal laws, in order

to extort money from the fubjefl, than in framing any new
beneficial regulations. For the diftinguifhing character of

this reign was that of amafling treafure in the king's coffers,

by every means that could be devifed : and almoft every al-

teration in the laws, however falutary or otherwife in their

future confequences, had this and this only for their great and

immediate object. To this end the court of ftar-chamber was

new-modelled, and armed with powers, the moft dangerous

and unconftitutional, over the perfons and properties of the

fubjedt. Informations were allowed to be received, in lieu

of indictments, at the aflifes and feffions of the peace, in

order to multiply fines and pecuniary penalties. The ftature

of fines for landed property was craftily and covertly con-

trived, to facilitate the deftru6lion of entailsj and make the

owners of real eftates more capable to forfeit as well as to

aliene. The benefit of clergy (which fo often intervened to

ftop attainders and fave the inheritance) was now allowed

only once to lay offenders, who only could have inheritances

to lofe. A writ of capias was permitted in all actions on the

cafe, and the defendant might in confequence be outlawed ;

becaufc upon fuch outlawry his goods became the property of

the crown. In fhort, there is hardly a ftatute in this reign,

introdu6tive
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introcIu£live of a new law or modifymg the old, but what

either diredly or obliquely tended to the emolument of the

exchequer.

IV. This brings us to the fourth period of our legal hif-

tory^viz. the reformation of religion, under Henry the eighth,

and his children ; which opens an entirely new fcene in ec-

clefiaftical matters; the ufurped power of the pope being now
for ever routed and deftroyed, all his connexions with this

ifland cut oiF, the crown reftored to it's fupremacy over fpi-

ritual men and caufes, and the patronage of bifhopricks being

once more indifputably vefted in the king. And, had the

fpiritual courts been at this time re-united to the civil, we
fhould have feen the old Saxon conftitution with regard to

ecclefiajiical polity completely reftored.

With regard alfo to our civil polity, the ftatute of wills,

and the ftatute of ufes, (both pafled in the reign of this prince)

made a great alteration as to property : the former, by allow-

ing the devife of real eftates by will, which before was in ge-

neral forbidden ; the latter, by endeavouring to deftroy the-

intricate nicety oi ufes^ though the narrownefs and pedantry

of the courts of common law prevented this ftatute from hav-

ing it's full beneficial efFe6l. And thence the courts of equity

afiumed a jurifdiiftion, diiSlated by common juftice and com-

mon fenfe : which, however arbitrarily exercifed or produc-

tive of jealoufies in it's infancy, has at length been matured

into a moft elegant fyftcm of rational jurifprudence ; the

principles of which (notwithftanding they may differ in forms)

are now equally adopted by the courts of both law and equi-

ty. From the ftatute of ufes, and another ftatute of the fame,

antiquity, (which protedted eftates for years from being de-

ftroyed by the reverfioner) a remarkable alteration took place

in the mode of conveyancing: the antient aflUrance by feoff-

ment and livery upon the land being now very feldom pradli-

ced, fmce the more eafy and more private invention of tranf-

ferring property, by fecret conveyances to ufes , and long

terms of years being now continually created in mortgages

an4
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and family fettlements, which may be moulded to a thoufand

ufeful purpofes by the ingenuity of an able artift.

The farther attacks in this reign upon the immunity of ef-

tates-tail, which reduced them to little more than the condi-

tional fees at the common law, before the pafling of the ftatute

de donis; the eftablifhment of recognizances in the nature of a

ftatute-ftaple, for facilitating the raifing ofmoney upon landed

feciirity; and the introdudion of the bankrupt laws, as well

for the punifliment of the fraudulent, as the relief of the un-

fortunate, trader; all thefe were capital alterations of our le^

gal polity, and highly convenient to that character, which

the Englifh began now to re-alTume, of a great commercial

people. The incorporation of Wales with England, and
the more uniform adminiftration of juftice, by deftroying

fome counties palatine, and abridging the unreafonable pri-

vileges of fuch as remained, added dignity and ftrength to

the monarchy : and, together with the numerous improve-

ments before obferved upon, and the redrefs ofmanygrievances

and oppreffions which had been introduced by his father, will

ever make the adminiftration of Henry VIII a very diftin-

guiflied aera in the annals of juridical hiftory.

It muft be however remarked, that (particularly in his

later years) the royal prerogative was then ftrained to a

very tyrannical and oppreffive height ; and, what was the

worft circumftance, it's encroachments were eftablifhed by

law, under the fandtion of thofe pufillanimous parliaments,

one of which to it's eternal difgrace pafled a ftatute, whereby

it was enabled that the king's proclamations ftiould have the

force of adts of parliament ; and others concurred in the

creation of that amazing heap of wild and new-fangled trea-

fons, which were (lightly touched upon in a former chap-

ter '
. Happily for the nation, this arbitrary reign was fucceed-

ed by the minority of an amiable prince j during the fliort fun-

ftiine of which, great part of thefe extravagant laws were re-

pealed. And, to do juftice to the (horter reign of queen Mary,

1 Sk pag. 86,

many
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many falutary and popular laws, in civil matters, were made
under her adminiftration

; perhaps the better to reconcile the

people to the bloody meaiures which fhe was induced to pur-

fue, for the re-eftablifhment of religious flavery : the well

concerted fchemes fof effecting which, were (through the

providence of God) defeated by the feafonable acceflion of

queen Elizabeth.

The religious liberties of the nation being, by that happy

event, eftablifhed (we truft) on an eternal bafis j (though

obliged in their infancy to be guarded, againft papifts and

other non-conformifts, by laws of too fanguinary a nature)

the foreft laws having fallen into difufe ; and the adminiftra-

tion of civil right in the courts of juftice being carried on in

a regular courfe, according to the wife inftitutions of king

Edward the firft, without any material innovations j all the

principal grievances introduced by the Norman conqueft

feem to have been gradually fhaken off, and our Saxon con-

ftitution reftored, with confiderable improvements : except

only in the continuation of the military tenures, and a few

other points, which ftill armed the crown with a very op-

preffive and dangerous prerogative. It is alfo to be remarked,

that the fpirit of enriching the clergy and endowing religious

houfes had (through the former abufe of it) gone over to fuch

a contrary extreme, and the princes of the houfe of Tudor

and their favourites had fallen with fuch avidity upon the fpoils

of the church, that a decent and honourable maintenance

was wanting to many of the bifliops and clergy. This pro-

duced the rejiraining ftatutes, to prevent the alienations of

lands and tithes belono;in» to the church and univerfities. The
number of indigent perfons being alfo greatly increafed, by

withdrawing the alms of the monafteries, a plan was formed

in the reign of queen Elizabeth, more humane and beneficial

than even feeding and cloathing of millions ; by affording

them the means (with proper induftry) to feed and to cloath

themfelves. And, the farther any fubfequent plans for main-

taining the poor have departed from this inftitution, the more

impracticable and even pernicious their vifionary attempts

have proved. How-
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However, confidering, the reign of queen Elizabeth in a

great and political view, '
we have no reafon to regret many

fubfequent alterations in the Engiifh conftitution. For,

though in general fhe was a wife and excellent princefs, and

loved her people ; though in her time trade flouriftied, riches

increafed, the laws were duly adminiftered, the nation was

refpedled abroad, and the people happy at home ; yet, the

increafe of the power of the ftar-chamber, and the erciSlion

of the high commiffion court in matters ecclefiaftical, were

the work of her reign. She alfo kept her parliaments at a

very awful diftance : and in many particulars fhe, at times>

would carry the prerogative as high as her moft arbitrary pre-

decelTors. It is true, fhe very feldom exerted this preroga-

tive, fo as to opprefs individuals ; but flill fhe had it to exert:

and therefore the felicity of her reign depended more on her

want of opportunity and inclination, than want of power, ta

play the tyrant. This is a high encomium on her merit; but

at the fame time it is fufficient to fhew, that thefe were not

thofe golden days of genuine liberty, that we formerly were

taught to believe : for, furely, the true liberty of the fubject

confifts not fo much in the gracious behaviour, as in the li-

mited power, of the fovereign.

The great revolutions that had happened, in manners and

in property, had paved the way, by imperceptible yet fure

degrees, for as great a revolution in government : yet, while

that revolution was cfFedling, the crown became more arbi-

trary than ever, by the progrefs of thofe very means which

afterwards reduced it's power. It is obvious to every obferver,

that, till the clofe of the Lancaflrian civil wars, the pro-

perty and the power of the nation were chiefly divided be-

tween the king, the nobility, and the clergy. The com-

mons were generally in a flate of great ignorance j their per-

fonal wealth, before the extenfion of trade, was compara-

tively fmall ; and the nature of their landed property was

fuch, as kept them in continual dependence upon their feodal

lord, being ufually fome powerful baron, fome opulent abbey.

Vol. IV. D d or
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or fometimcs the king himfelf. Though a notion of general

liberty had ftrongly pervaded and animated the whole confti-

tution, yet the particular liberty, the natural equality, and

perfonal independence of individuals, were little regarded or"

thought of; nay even to aflert them was treated as the height

of fedition and rebellion. Our anceftors heard, with detef-

tation and horror, thofe fentiments rudely delivered, and

pufhed to moft abfurd extremes, by the violence of a Cade
and a Tyler ; which have fmce been applauded, with a zeal

almoft rifing to idolatry, when foftened and recommended by

the eloquence, the moderation, and the arguments of a Sid-

ney, a Locke, and a Milton.

But when learning, by the invention of printing and the

progrefs of religious reformation, began to be univerfally diffe-

minated; when trade and navigation were fuddenly carried to

an amazing extent, by the ufe of the compafs and the confe-

quent difcovery of the Indies j the minds of men, thus en-

lightened by fcience and enlarged by obfervation and travel,

began to entertain a morejuft opinion of the dignity and rights

of mankind. An inundation of wealth flowed in upon the

merchants, and middling rank ; while the two great eftates of

the kingdom, which formerly had ballanced the prerogative,

the nobility and clergy, were 'greatly impoveriflied and weak-

ened. The popifli clergy, detefted in their frauds and

abufes, expofed to the refentment of the populace, and ftrip-

ped of their lands and revenues, flood trembling for their

very exiftence. The nobles, enervated by the refinements of

luxury, (which knowlege, foreign travel, and the progrefs

of the politer arts, are too apt to introduce with themfelves)

and fired with difdain at being rivalled in magnificence by the

opulent citizens, fell into enormous expenfes : to gratify

which they were permitted, by the policy of the times, to

diflipate their overgrown eftates, and alienate their antient

patrimonies. This gradually reduced their power and their

influence within a very moderate bound : while the king, by

the fpoil of the monafteries and the great increafe of the cuf-

toras, grew rich, independent, and haughty : and the com-

mons
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mons were not yet fenfible of the flrength they had acquired,

nor urged to examine it's extent by ne\y burthens or oppref-

five taxations, during the fudden opulence of the exchequer*

Intent upon acquiring new riches, and happy in being freed

from the infolence and tyranny of the orders more immediate-

ly above them, they never dreamt of oppofing the preroga-

tive, to which they had been fo Httle accuftomcd ; much lefs

of taking the lead in oppofition, to which by their weight

and their property they were now entitled. The latter years

of Henry the eighth were therefore the times of the greateft

defpotifm, that have been known in this ifland fince the death

of William the Norman : the prerogative, as it then ftood

by common law, (and much more when extended by adl

of parliament) being too large to be endured in a land of

liberty.

Queen Elizabeth, and the intetmediate prInCes of the Tu-
dor line, had almoft the fame legal powers, and fometimes

exerted them as roughly, as their father king Henry the

eighth. But the critical fituation of that princefs with re-

gard to her legitimacy, her religion, her enmity with Spain,

and her jealoufy of the queen of Scots, occafioned greater

caution in her condu(5l. She probably, or her able advifers,

had penetration enough to difcern how the power of the

kingdom had gradujilly fhifted it's chanel, and wifdom

enough not to provoke the commons to difcover and feel

their ftrength. She therefore drew a veil over the odious part

of prerogative ; which was never wantonly thrown afide, but

only to anfwer fome important purpofe : and, though the

royal treafury no longer overflowed with the wealth of the

clergy, which had been all granted out, and had contributed

to enrich the people, (he afked for fupplies with fuch mode-

ration, and managed them with fo much oeconomy, that

the commons were happy in obliging her. Such, in fhort,

were her circumftances, her neceiTities, her wifdom, and her

good difpofition, that never did a prince fo long and fo en-

tirely, for the fpace of half a century together, reign in the

affe^ions of the people.

Dd 2 On
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On the acceffion pf king James I, no new degree of royal

power was added to, or exercifed by, him ; but fuch a fceptre

was too weighty to be wielded by fuch a hand. The unrea-

fonable and imprudent exertion of what was then deemed to

be prerogative, upon trivial and unworthy occafions, and

the claim of a more abfolute power inherent in the kingly

office than had ever been carried into pra£lice, foon awakened

the fleeping lion. The people heard with aftonifhment doc-

trines preached from the throne and the pulpit, fubverfive of

liberty and property, and all the natural rights of humanity.

They examined into the divinity of this claim, and found it

weakly and fallacioufly fupportcd : and common reafon af-

furcd them, that, if it were of human origin, no conftitu-

tion could eftablifli it without power of revocation, no pre-

cedent could fandlify, no length of time could confirm it.

The leaders felt the pulfe of the nation, and found they had

ability as well as inclination to refift it : and accordingly re-

fifted and oppofed it, whenever the pufillanimous temper of

the reigning monarch had courage to put it to the trial ; and

they gained fome little vi(5tories in the cafes of concealments,

monopolies, and the difpenfmg power. In the mean time

very little was done for the improvement of private juftice,

except the abolition of fan<Sluaries, and the extenfion of the

bankrupt laws, the limitation of fuits and aftions, and the

regulating of informations upon penal ftatutes. For I can-

Slot clafs the laws againft witchcraft and conjuration under

the head of improvements ; nor did the difpute between

lord EUefmere and fir Edward Coke, concerning the powers

©f the court of chancery, tend much to the advancement of

juftice.

Indeed when Charles the firft fucceeded to the crown of

his father, and attempted to revive fome enormities, which

had been dormant in the reign of king James, the loans and

benevolences extorted from the fubjeft, the arbitraryimprifon-

ments for refufal, the exertion of martial law in time of peace,

and other domeftic grievances, clouded the morning of that

mifguided
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mifguided prince's reign ; which, though the noon of it began

a little to brighten, at laft went down in blood, and left the

whole kingdom in darknefs. It muft be acknowleged that,

by the petition of right, enabled to abolifh thefe encroach-

ments, the Englifh conftitution received great alteration and

improvement. But there ftill remained the latent power of

the foreft laws, which the crown moft unfeafonably revived.

The legal jurifdidlion of the ftar-chamber and high commif-

lion courts was alfo extremely great ; though their ufurped

authority was ftill greater. And, if we add to thefe the dif-

uk of parliaments, the ill-timed zeal and defpotic proceed-

ings of the ecclefuftical governors in matters of mere indif-

ference, together with the arbitrary levies of tonnage and

poundage, fhip money, and other projefts, we may fee

grounds moft amply fufficient for feeking redrcfs in a legal

conftitutional way. This redrefs, when fought, was alfo

conftitutionally given : for all thefe oppreffions were adlually

abolifhed by the king in parliament, before the rebellion

broke out, by the feveral ftatutes for triennial parliaments,

for abolifliing the ftar-chamber and high commiflion courts,

for afcertaining the extent of forefts and foreft-laws, for re-

nouncing fhip-money and other exaftions, and for giving up

the prerogative of knighting the king's tenants in capite in

confequence of their feodal tenures : though it muft be ac-

knowleged that thefe conceffions were not made with fogood

a grace, as to conciliate the confidence of the people. Un-
fortunately, either by his own mifmanagement, or by the

arts of his enemies, the king had loft the reputation of fin-

cerity J which is the greateft unhappinefs thatcan befal a prince.

Though he formerly had ftrained his prerogative, not only be-

yond what the genius of the prefent times would bear, but

alfo beyond the example of former ages, he had now con-

fented to reduce it to a lower ebb than was confiftent with

monarchical governraent. A conduct fo oppofite to his temper

and principles, joined with fome rafh actions and unguarded

cxpreflions, made the people fufpedt that this condefcenfion

was merely temporar)'. Fluflied therefore with the fuccefs

they had gained, fired with refentment for paft oppreifions,

D d 3 and
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and dreading the confequences if the king fliould regain his

power, the popular leaders (who in all ages have called them-

felves the people) began to grow infolent and ungovernable

:

their infolence foon rendered them defperale : and defpair at

length forced them to join with a fet of military hypocrites

and enthufiafts, who overturned the church and monarchy,

and proceeded with deliberate folemnity to the trial and mur-

der of their fovereign.

I PASS by the crude and abortive fchemes for amending

the laws in the times of confufion which followed ; the moft

promifing and fcnfible whereof (fuch as the eftablifliment of

new trials, the abolition of feodal tenures, the a<Sl of navi<<

gation, and fome others) were adopted in the

V. Fifth period, which I am next to mention, viz. after

the reftoration of king Charles 11. Immediately upon which,

the principal remaining grievance, the do£trine and confe-

quences of military tenures, were taken away and abolifhed,

except in the inftance of corruption of inheritable blood,

upon attainder of treafon and felony. And though the mo-
narch, in whofe perfon the royal government was reftored,

and with it our antient conftitution, deferves no commenda-

tion from pofterity, yet in his reign, (wicked, fanguinary,

and turbulent as it was) the concurrence of happy circum-

ftances was fuch, that from thence we may date not only the

re-eftablifhment of our church and monarchy, but alfo the

complete reftitution of Englifh liberty, for the firft time,

fmce it's total abolition at the conqueft. For therein not only

tkefe flavifh tenures, the badge of foreign dominion, with all

their opprcffive appendages, were removed from incumbering

the eftates of the fubjedt ; but alfo an additional fecurity of

his perfon from imprifonment was obtained, by that great

bulwark of our conftitution, the habeas corpus a<Sl. Thefe two

fiatutes, with regard to our property and perfons, form a fecond

magna caria^ as beneficial and efFeitual as that of Runing-

Mead. That only pruned the luxuriances of the feodal fyf-

\%m 3 but the ilat;ute of Chaarles the fecond ^tirpated all it's

Jl^yerics ^
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flaveries : except perhaps in copyhold tenure ; and there alfo

they are now in great meafure enervated by gradual cuftom,

and the interpofition of our courts of juftice. Magna carta

only, in general terms, declared, that no man fhall be im-

prifoned contrary to law: the habeas corpus aft points him out

effedual means, as well to releafe himfelf, though committed

even by the king in council, as to punifh all thofe who fliall

thus unconftitutionally mifufe him.

To thefe I may add the 'abolition of the prerogatives of

purveyance and pre-emption ; the ftatute for holding trien-

nial parliaments ; the teft and coporation afts, which fecure

both our civil and religious liberties ; the abolition of the

writ de haeretico comhurendo ; the ftatute of frauds and perju-

ries, a great and neceffary fecurity to private property ; the

ftatute for diftribution of inteftates' eftates ; and that of

amendments zndi jeofails, which cut oiF thofe fuperfluous ni-

ceties which fo long had difgraced our courts ; together

with many other wholefome a£ts that were pafled in this

reign, for the benefit of navigation and the improvement of

foreign commerce : and the whole, when we lilcewife con-

fider the freedom from taxes and armies which the fubject

then enjoyed, will be fufficicnt to demonftrate this truth,

*' that the conftitution of England had arrived to it's full

*' vigour, and the true balance between liberty and prero-

" gative was happily eftablifhed by law, in the reign of

** king Charles the fecond."

It is far from my intention to palliate or defend many very

iniquitous proceedings, contrary to all law, in that reign,

through the artifice of wicked politicians, both in and out of

employment. What feems inconteftable is this; that by the

law"", as it then ftood, (notwithftanding fome invidious, nay

dangerous, branches of the prerogative have fince been lopped

«» The point of time, at which I and that for licenfing the prefi had ex-

wculdchufetofix this/i&fartfiM/perfec- pired: though the years which imme-

ti n of our public law, is the year 1679 ;
diateiy followed it WCTC tiincs of great

after the babeai cerfut ait was pafTedj />rjif?;fa/ opprefliou,

' D d 4 ofF,
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off, and the reft more clearly defined ) the people had as large

a portion of real liberty, as is confiftent with a ftate of fociety ;

and fufficient power, refiding in their own hands, to aiTert

and prefcrve that liberty, if invaded by the royal prerogative.

For which I need but appeal to the memorable cataftrophe

of the next reign. For when king Charles's deluded brother

attempted to enflave the nation, he found it was beyond his

power: the people both could, and did, refift him ; and, in

confequence of fuch refinance, obliged him to quit his en-

terprize and his throne together. Which introduces us to

the lait period of our legal hiftory j viz.

VI. From the revolution in 1688 to the prefent time. In

this period many laws have paffed ; as the bill of rights, the

toleration ail, the a<St of fettlement with it's conditions, the

adt for uniting England with Scotland, and fome others

:

which have aflerted our liberties in more clear and emphatical

terms ; have regulated the fucceffion of the crown by parlia-

ment, as the exigences of religious and civil freedom required

;

have confirmed, and exemplified, the do<5lrine of refiftance,

when the executive magiftrate endeavours to fubvert the con-

ftitution J have maintained the fuperiority of the laws above

the king, by pronouncing his difpenfing power to be illegal,

have indulged tender confciences with every religious liberty,

confiftent with the fafety of the ftate ; have eftabliflied trien-

nial, fince turned into feptennial, elections of members to

ferve in parliament ; have excluded certain officers from the

houfe of commons ; have reftrained the king's pardon from

obftru^ting parliamentary impeachments ; have imparted to

all the lords an equal right of trying their fellow peers ; have

regulated trials for high treafon j have afforded our pofterity

a hope that corruption of blood may one day be aboliflied

and forgotten j have (by the defire of his prefent majefty)

fet bounds to the civil lift, and placed the adminiftration of

that revenue in hands that arc accountable to parliament

;

and have (by the like defire) made the judges completely

independent of the king, his minifters, and his fucceflbrs.

Yet, though thefe provifions have, in appearance and nomi-

nally.
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nally, reduced the ftrength of the executive power to a much
lower ebb than in the preceding period j if on the other hand

we throw into the oppofite fcale (what perhaps the immode-

rate redudtion of the antient prerogative may have rendered

in fome degree neceflary) the vaft acquifition of force, arifing

from the riot-aft, and the annual expedience of a {landing

army ; and the vaft acquifition of perfonal attachment, arif-

ing from the magnitude of the national debt, and the manner

of levying thofe yearly millions that are appropriated to pay

the intereft ; we fhall find that the crown has, gradually and

imperceptibly, gained almoft as much in InEuence, as it has

apparently loft in prerogative.

The chief alterations of moment, (for the time would

fail me to defcend to minutiae) in the adminiftrationof private

juftice during this period, are the folemn recognition of the

law of nations with refpedi: to the rights of embaffadors : the

cutting off, by the ftatute for the amendment of the law, a

vaft number of excrefcences, that in procefs of time had

fprung out of the practical part of it : the proteftion of cor-

porate rights by the improvements in writs of mandamus, and

informations in nature of quo warranto : the regulations of

trials by jury, and the admitting witnefTes for prifoners upon

oath : the farther reftraints upon alienation of lands in mort-

main : the extenfion of the benefit of clergy, by abolifhing

the pedantic criterion of reading : the counterballance to

this mercy, by the vaft encreafe of capital punifhment : the

new and effeftual methods for the fpeedy recovery of rents :

the improvements which have been made in ejcdtments

for the trying of titles : the introduftion and eftabliftiment of

paper credit, by indorfements upon bills and notes, which

have fhewn the poflibility (fo long doubted) of affigning a

cho/e in aSiion : the tranflation of all legal proceedings into the

Englifh language : the ereftion of courts of confcience for

recovering fmall debts, and (which is much the better plan)

the reformation of county courts : the great fyftem of marine

jurifprudence, of which the foundations have been laid, by

clearlydeveloping the prinrciples onwhich policies of infurance

are
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are founded, and by happily applying thofe principles to par-

ticu^ar cafes : and, laftly, the liberality of fentiment, which
(though late) has now taken pofTeflion of our courts of com-
mon law, and induced them to adopt (where fads can be
clearly afcertained) the fame principles of redrefs as have pre-

vailed in our courts of equity, from the time that lord Not-
tingham predded there ; and this, not only where fpecially im-

powered by particular ftatutes, (as in the cafe of bonds, mort-

gages, and fet-offs) but by extending the remedial influence

of the equitable v/rit of trefpafs on the cafe, according to it's

primitive inftitution by icing Edward the firft, to almoft every

inftance of injuftice not remedied by any other procefs. And
thefe, I think, arc all the material alterations, that have

happened with refpe6l to private juftice, in the courfe of the

prefent century.

Thus therefore, for the amufementand inftru£lion of the

ftudent, I have endeavoured to delineate fome rude outlines of

a plan for the hiftory of our laws and liberties ; from their firft

rife, and gradual progrefs, among our Britifh and Saxon an-

ceftors, till their total eclipfe at the Norman conqueft ; from

which they have gradually emerged, and rifen to the perfec-

tion they now enjoy, at different periods of time. We have

feen, in the courfe of our inquiries, in this and the former

volumes, that the fundamental maxims and rules of the law,

which regard the rights of perfons, and the rights of things,

the private injuries that may be offered to both, and the

crimes which afTecSl the public, have been and are every day

improving, and are now fraught with the accumulated wif-

dom of ages : that the forms of adminiftering juflice came to

perfeftion under Edward the firfl ; and have not been much
varied, nor always for the better, fince : that our religious

liberties were fully eflablifhed at the reformation : but that

the recovery of our civil and political liberties was a work of

longer time j they not being thoroughly and completely re-

gained, till after the reftoration of king Charles, nor fully

and explicitly acknowleged and defined, till the aera of the

happy revolution. Of a conflitution> fo wifely contrived,

fo
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fo ftrongly raifed, and fo highly finiftied, it is hard to fpeak

with that praife, which is juftly and feverely it's due :— the

thorough and attentive contemplation of it will furnifli it's

beft panegyric. It hath been the endeavour of thefc commen-

taries, however the execution may have fucceeded, to examine

it's folid foundations, to mark out it's extenfive plan, to ex-

plain the ufe and diftribution of it's parts, and from the

harmonious concurrence of thofe feveral parts to demonftrate

the elegant proportion of the whole. We have taken occa-

lion to admire at every turn the noble monuments of antient

limplicity, and the more curious refinements of modern art.

Nor have it's faults been concealed from view j for faults it

has, left we fhould be tempted to think it of more than hui'

man ftrudlure : defeats, chiefly arifmg from the decays of

time, or the rage of unfkilful improvements in later ages.

To fuftain, to repair, to beautify this noble pile, is a charge

Jntrufted principally to the nobility, and fuch gentlemen of

the kingdom, as are delegated by their country to parliament.

The protedion of the liberty of Britain is a duty

which they owe to themfelves, who enjoy it; to their an-

ceftors, who tranfmitted it down ; and to their pofterity,

who will claim at their hands this, the beft birthright, and

Robieft inheritance of mankind,

THE END.
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^, I. Rbcord of an Jndi8mint and CenviSion of Murder,
at the AJftfes.

Warwickfhire, 7 -Ijdt <S It tCttiembetetJ, that at the general Seffion rf

to wit. 5 ^^ feffion of the lord the king of oyer and 'Vf ^^ '«

terminer holden at Warwick, in and for the faid county «f War- """^*

wick, on Friday the twelfth day of March in the fecond year

of the reign of the lord George the third, now king of Great

Britain, before fir Michael Fofter, knight, one of the juftices

©f the faid lord the king afligned to hold pleas before the king
himfclf, fir Edward Clive, knight, one of the juftices of the

faid lord the king, of his court of common bench, and other*

their fellows, juftices of the faid lord the king, affigned by
letters patent of the faid lord the king, under his great feal of Commiinoi

Great Britain, made to them the aforefaid juftices and others, °^

and any two or more of them, (whereof one of them the faid

fir Michael Fofter and fir Edward Clive, the faid lord the king
would have to be one) to inquire ( by the oath of good and
lawful men of the county aforefaid, by whom the truth of thtf

matter might be the better known, and by other ways, methods*
and means, wheieby they could or might the better know, a«

well within liberties as without) more fully the truth of all

treafons, mifprifions of treafons, infurreftions, rebellions, coun-

terfeitings, clippings, waftiings, falfe coinings, and other fal-

fities of the monies of Great Britain, and of other kingdoms or

dominions whatfoever; and of all murders, felonies, manflaugh-
ters, killings, burglaries, rapes of women, unlawful meetings
and conventicles, unlawful uttering of words, unlawful aflem-

blies, mifprifions, confederacies, falfe allegations, trefpaffes,

riots, routs, retentions, efcapes, contempts, falfities, negli-

gences, concealments, maintenances, oppreffions, champarties,

deceits.
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deceits, and all other mifdeeds, offences, and injuries whatfd-
ever, and alfo the acceffories of the fame, within the county
aforefaid, as well within liberties as without, by whomfoever
and howfoever done, had, perpetrated, and committed, and by
whom, to whom, when, how, and in what manner; and of all

other articles and circumflances in the faid letters patent of the
faid lord the king fpecified, the premifes and every or any of

eyrr^niter- them howfoever concerning ; and for this time to hear and de-
miner, tcTmine the faid treafons and other the premifes, according to
and of tha the law and cuftom of the realm of England; and alfo keepers
peace. of the peace, and juflices of the faid lord the king, affigned to

hear and determine divers felonies, trefpafles, and other mifde-
Crand jury, mefnors committed within the county aforefa-d : by the oath of

fir James Thompfon, baronet, Charles Roper, Henry Dawes,
Peter Wilfon, Samuel Rogers, John Dawfon, James Philips^

John Mayo, Richard Savage, William Bell, James Morris,
Laurence Hall, and Charles Carter, efquires, good and lawful
B>en of the county aforefaid, then and there impanelled, fworn,

and charged to inquire for the faid lord the king and for the .

Indiament. body of the faid county, it is prefented, tl^at Peter Hunt, late

of the parifh of Lighthorne in the faid county, gentleman, not
having the fear of God before his eyes, but being moved and
feduced by the inftigation oi the devil, on the fifth day of March
in the faid fecond year of the reign of the faid lord the king, at

the parifh of Lighthorne aforefaid, with force and arms, in and
upon one Samuel Collins, in the peace of God and of the faid

'

lord the king then and there being, felonioufly, wilfully, and of
his malice aforethought, did make an alFauIt; and that the faid

Peter Hunt with a certain drawn fword, made of iron and fleel,

of the value of five fhillings, which he the faid Peter Hunt in

his right hand then and there had and held, him the faid Sa-

muel Collins in and upon the left fide of the belly of him the

faid Samuel Collins then and there felonioufly, wilfully, and of
his malice aforethought, did flrike, thruft, flab, and penetrate;

giving unto the faid Samuel Collins, then and there, with the

fword drawn as aforefaid, in and upon the left fide of the belly

of him the faid Samuel Collins, one mortal wound of the breadth

of one inch, and the depth of nine inches; of which faid mor-
tal wound he the faid Samuel Collins, at the parifh of Light-

home aforefaid in the faid county of Warwick, from the faid

fifth day of March in the year aforefaid until the feventh day
of the fame month in the fame year, aid languifh, and languifh-

Jng did live; on which faid feventh day of March in the year

aforefaid, the faid Samuel Collins, at the parifli of Lighthorne

aforefaid in the county aforefaid, of the faid mortal wound did

die : and fo the jurors aforefaid, upon their oath aforefaid, do fay,

that the faid Peter Hunt him the laid Samuel Collins, in manner

and form aforefaid, felonioufly, wilfully, and of his malice afore-

thought.
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thought, did kill and murder, againft the peace of the fald lord Capias,

fhe now king, his crown, and dignity. it^ijeceupOtl the fherifF

of the county aforcfaid is commanded, that he omit not for any
liberty in his bailiwick, but that he take the faid Peter Hunt, if

he may be found in his bailiwick, and him fafely keep, to anfwer

to the felony and murder whereof he itands indiited. Il^l^ic^ faid Seflron of

indictment the faid juftices of the lord the king abovenamed, gaol-delive-

afterwards, to wit, at the delivery of the gaol of the faid lord the '^*

king, holden at Warwick in and for the county aforefaid, on Fri-

day the fixth day of Auguft, in the faid fecond year of the reign

of the faid lord the king, before the right honourable William
lord Mansfield, chief juilice of the faid lord the king affigned to

hold pleas before the king himfelf, fir Sidney Stafford Smythe,
knight, one of the barons of the exchequer of the faid lord the

king, and others their fellows, juftices of the faid lord the king,

affigned to deliver his faid gaol of the county aforefaid of the

prifoners therein being, by their proper hands do deliver here in

court of record in form of law to be determined. MtlVi SitttVs Arraign-

]ODa7l)0> to wit, at the fame delivery of the gaol of the faid lord nient.

the king of his county aforefaid, on the faid Friday the fixth day
of Auguft, in the faid fecond year of the reign of the faid lord

the king, before the faid juftices of the lord the kinglaft above-

named and others their fellows aforefaid, here cometh the faid

peter Hunt, under the cuftody of William Browne, efquire,

Iheriff of the county aforefaid, (in whofe cuftody in the gaol of
the county aforefaid, for the caufe aforefaid, he had been before

committed) being brought to the bar here in his proper perfon

by the faid Iheriff, to whom he is here alfo comnutted : 3tnll

forthwith being demanded concerning the premifes in the faid

indidlment above fpecified and charged upon him, how he will

acquit himfelf thereof, he faith, that he is not guilty thereof j Pka ; not

and thereof for good and evil he puts himfelf upon the country : guilty.

3nt> John Blencowe, efquire, clerk of the affifes for the county
ifjj,g^

aforefaid, who profecutes for the faid lord the king in this be-

half, doth the like: C^erefOVe let a jury thereupon here rmme- jratire,

diately come before the faid juftices of the lord the king laft

abovementioned, and others their fellows aforefaid, of free and
lawful men of the neighbourhood of the faid parifli of Light- *

home in the county of Warwick aforefaid, by whom the truth,

of the matter may be the better known, and who are not of kin

to the faid Peter Hunt, to recognize upon their oath, whether
the faid Peter Hunt be guilty of the felony and murder in the

indiftment aforefaid above fpecified, or not guilty : becaufe as

well the faid John Blencowe, who profecutes for the faid lord

the king in this behalf, as the faid Peter Hunt, have putthem-
felvcs upon the faid jury. And the jurors of the faid jury by tlic

faid fheriff for this purpofe impanelled and returned, to wit,

Pavid Williams, John Smith, Thomas Home, Charles Nokes,
Richard
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Richard May, Walter Duke, Matthew Lyon, James White,
William Bates, Oliver Green, Bartholomew Nafh, and Henry
Long, being called, come; who being elefted, tried, and
fworn, to fpeak the truth of and concerning the premifes, upoti

Verdift; their oath fay, tl^at the faid Peter Hunt is guilty of the felony
guilty of and murder aforefaid, on him above charged in the form afore-
murdir, fafj^ as by the indidlment aforefaid is above fuppofed againft

'

him ; and that the faid Peter Hunt at the time of committing the

faid felony and murder, or at any time fince to this time, had
not nor hath any goods or chattels, lands or tenements, in the

faid county of Warwick, or elfewhere, to the knowlege of the

faid jurors. And upon this it is forthwith demanded of the faid

Peter Hunt, if he hath or knoweth any thing to fay, wherefore

the faid juftices here ought not upon the premifes and verdift

aforefaid to proceed to judgment and execution againft him

:

who nothing farther faith, unlefs as he before had faid. V&^Vtf^
upon* all and lingular the premifes being feen, and by the faid

judgment ofjuftices here fully underftood, (t (0 COnfiDcreD by the court here,

ieath. that the faid Peter Hunt be taken to the gaol of the faid lord the

king of the faid county of Warwick from whence he came, and
from thence to the place of execution on Monday now next en-

fuing, being the ninth day of this inftant Auguil, and there be
and diflec- hanged by the neck until he be dead ; and that afterwards his
••°"» body be differed and anatomized.

§.2. Convi^ion of Manflaughter.

Verdift ;— upOR their oath fay, tf^at the faid Peter Hunt is not
not guilty of guilty of the murder aforefaid, above charged upon him ; but that

'""h f
*^^ ^'^^^ Peter Hunt is guilty of the felonious flaying of the afore-

manjlaugh- ^^^^ Samuel Collins ; and that he had not nor hath any goods or

Hr. chattels, lands or tenements, at the time of the felony and man-
flaughter aforefaid, or ever afterwards to this time, to the know-
lege of the faid jurors. And immediately it is demanded of the

faid Peter Hunt, if he hath or knoweth any thing to fay, where»

fore the faid juftices here ought not upon the premifes and ver-

dift aforefaid to proceed to judgment and execution againft him :

Clergy JflOljO fatti^ that he is a clerk, and prayeth the benefit of clergy to
prayed. be allowed him in this behalf. H^j^ercnpotl, all and Angular
Judgment to

^^^ premifes being feen, and by the faid juftices here fully un-

the hand,
'" derftood, it (0 COnfiDCTCtl by the court here, that the faid Peter

and deli- Hunt be burned in his left hand, and delivered. And immedi-
Tered. ately he is burned in his left hand, and is delivered, according

to the form of the ftatute.

5. 3. Entiy
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J. 3. Entry of a ^rial inftanter in the Court of King's

Bencb^ upon a collateral Jffue; and Rule of Court

for Execution thereon,

Michaelmas term, in the fixth year of the reign of king
George the third.

Kent : The King
"J
Cfte pttfoncc at the bar being brought

againft > into this court in cuftody of the

Thomas Rogers. 3 fheriiF of the county of SufTex, by
rirtue of his majefty's writ of habeas corpus, it i& OtHttth Hdiat cer.

that the faid writ and the return thereto be filed. 3llnD it ap-/"*-

pearing by a certain record of attainder, which hath been ^^'^^^ °^

removed into this court by his majefty's writ of certiorari^ that read •

the prifoner at the bar ftands attainted, by the name of Tho-
mas Rogers, of felony for a robbery on the highway, and the for felony

faid prifoner at the bar having heard the record of the faid ^"!^ robbery.

attainder now read to him, is now aflced by the court here, what
fl! T"hat

he hath to fay for himfelf, why the court here (hould not pro- he can fay in

ceed to award execution againft him upon the faid attainder, barofexecu*

i^t for piea faith, that he is not the fame Thomas Rogers in the """•

faid record of attainder named, and againft whom judgment. j^*^V|^^*

was pronounced : and this he is ready to verify and prove, l£c. perfon.

ffiO which faid plea the honourable Charles Yorke, efquire, RepJication,

attorney general of our prefent fovereign lord the king, who
for our faid lord the king in this behalf profecuteth, being now
prefent here in court, and having heard what the faid prifoner

at the bar hath now alleged, for our faid 1: rd the king by way
of reply faith, that the faid prifoner now here at the bar is the averriiig

fame Thomas Rogers in the faid record of attainder named, and *^^* ^^ "•

againft whom judgment was pronounced as aforefaid and this Iflue joined.

he prayeth may be enquired into by the country ; and the faid

prifoner at the bar doth the like : <CI)erefor€ let a jury in this rwiwawar-

behalf immediately come here into court, by whom the truth of <^^^ 'iP""'""'

the matter will be the better known, and who have no affinity

to the faid prifoner, to try upon their oath, whether the faid

prifoner at the bar be the fame Thomas Rogers in the faid

record of attainder named, and againft whom judgment was fo

pronounced as aforefaid, or not : becaufe as well the faid Charles

Yorke, efquire, attorney general of our faid lord the king, who
for our faid lord the king in this behalf profecutes, as the faid

prifoner at the bar, have put themfelves in this behalf upon
the faid jury. %nXi immediately thereupon the faid jury come Jury Cwoin.

here into court ; and being eleded, tried, and fworn to fpeak

the truth touching and concerning the premifes aforefaid, and
having heard the faid record read to them, do fay upon their

Vot. IV. £ « oath
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5 oath, that the faid prifoner at the bar is the fame Thomas Ro-
that he is gg^s in the faid record of attainder named, and againft whom

e ame.
JQ^gment was fo pronounced as aforefaid, in manner and form
as the faid attorney general hath by his faid replication to the
faid plea of the faid prifoner now here at the bar alleged. IRnll

^Ctetipon the faid attorney general on behalf of our faid lord

the king now pr^yeth, that the court here would proceed to

award execution againft him the faid Thomas Rogers upon the
Award of faid attainder. WJftUUfOnf all and fmgular the premifes
exccuuon, being now feen and fully underftood by the court here, (t

(0 OtDft^D by the court here, that execution be done upon the

faid prifoner at the bar for the faid felony in purfuance of the

faid judgment, according to due form of law: 3J.nC it is laftly

ordered, that he the faid Thomas Rogers, the prifoner at the

bar, be now committed to the cuftody of the flierifF of the

county of Kent (now alfo prefent here in court) for the purpofe
aforefaid ; and that the faid fherifF of Kent do execution upon
the faid defendant the prifoner at the bar for the faid felony,

in purfuance of the faid judgment, according to due form of
law.

On the motion of Mi. Attorney General.

By the Court.

5. 4. Warrant of Execution on Judgment of Death, at the general

Gaol deli'very in London and Middlefex.

London T To the IherifFs of the city of London ; and to

and \ the fherifF of the county of Middlefex : and to

Middlefex. 3 the keeper of his majelly's gaol of Newgate.

IXD^etCaS' at the feffion of gaol delivery of Newgate, for the

city of London and county of Middlefex, holden at Jufticc

Hall in the Old Bailey, on the nineteenth day of October laft,

Patrick Mahony, Roger Jones, Charles King, and Mary Smith,

received, fentence of death for the refpedlive offences in their

fevcral indiftments mentioned ; ^I^jM) it i3 l)ct:cb^ OttJcrcU, that

execution of the faid fentence be made and done upon them

the faid Patrick Mahony and Roger Jones, on Wednesday the

ninth day of this inflant month of November at the ufual place

of execution. SCtlT) it is his raajefty's command, that execution

of the faid fentence upon them the faid Charles King and Mary
Smith be refpited, until his majefty's pleafure touching them be

iafther known.

(!5ibrtl under my hand and feal this fourth day
of November, one thoufand feven hundred and
iixty eight.

James Eyre, Recorder. L.S.

§.5. Wri4
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5. 5. Writ of Execution upon a judgment 0/" Murder, before-

the King in Parliament.

<I5C £) JR dpC the fecond by the grace of God of Great
Britain, France, and Ireland, king, defender of the faith, and
fo forth ; to the fheriiFs of London and IherifF of Middlefex,

greeting. il@^erea0 Lawrence earl Ferrers, vifcount Tam-
worth, hath been indifted of felony and murder by him done
and committed, which faid indidlment hath been certified be-

fore us in our prefent parliament ; and the faid Lawrence earl

Ferrers, vifcount Tamworth, hath been thereupon arraigned,

and upon fuch arraignment hath pleaded not guilty ; and the

faid Lawrence earl Ferrers, vifcount Tamworth, hath before us

in our faid parliament been tried, and in due form of law con-

vifted thereof; and whereas judgment hath been given in our

faid parliament, that the faid Lawrence earl Ferrers, vifcount

Tamworth, fhall be hanged by the neck till he is dead, and
that his body be di/Tefted and anatomized, the execution of

which judgment yet remaineth to be done: i©e require, and
by thefe prefents ftriftly command you, that upon Monday the

fifth day of May inilant, between the hours of nine in the

morning and one in the afternoon of the fame day, him the faid

Lawrence earl Ferrers, vifcount Tamworth, without the gate of
our tower of London (to you then and there to be delivered, as

by another writ to the lieutenant of our tower of London or tp

his deputy diredled, we have commanded) into your cuftody

you then and theie receive : and him, in your cuftody fo being,

you forthwith convey to the accuftomed place of execution at

Tyburn : and that you do caufe execution to be done upon the

faid Lawrence earl Ferrers, vifcount Tamworth, in your cuftody

fo being, in all things according to the faid judgment. And
this you are by no means to omit, at your peril. Ct^tt)ie(0

ourfelf at Weftminfter the fecond day of May, in the thirty

third year of our teign.

Yorkc and Yorke.

THE END.
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3'3-
Brevia tejlata. II. 307.
Bribery in eleftions.I. 179.
- - - * - magiftrates. IV. 139*.

Bridges. I. 357. IV. 424.
- - - -, annoyances in. IV. 167,
- - - -, deftroying. IV. 245.
Britifh conltitution. I. 50.
- - - - iflands. I. 104.

Brito.ns, antidnt their laws. I. 63*
IV. 408.

Britton. I. 72. III. 407. IV. 427.
Brothels, frequenting. IV. 64.

-, keeping. IV. 29. 64. 168.

Bubbles. IV. 117.

Buggery. IV. 215.
BuUes, papal. IV. 109, no.
Burgage, tenure in. II. 82. IV. 419*
Burgeifes in parliament, their . elec-

tion. I. 174.
Burglary. IV. 223.
Burial charges. II. 508*
- - - oifelo deje. IV. 1 90.

Burning in the hand, IV. 367. 377;
iv.

- - - -, malicious. IV. 245, 6, 7.

- - — theking'sfhips.^V.IV.ioi.
- - — to death. IV. 93. 204; 216.

222. 377. 408.
Butlerage. I. 3 14.

By-laws. I. 475.
-

, aftibn on. Illi 159.

C.

Calais, captain ofi his certificate. III.

334-
Calendar of prifoners. IV. 403.
Calling the plaintiff. III. 376.
Cancelling deeds. II. 309.
- _ _ _ _ wills. II. 502.

Canonical obedience. IV. 106. 112.,

204.

Z'-l 1 -purgation, III. 342.IV. 368.

Canon
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Canon law. I. 14. 19. 79. 82,83. Caufe, challenge for. IV, 353.
IV. 421, 422. Caufes of demurrer. III. 3i5.xxir«

Canons of a chnrch. I. 383- Centenarius. 1. 1
1
5.

- - - - _ inheritance. II. 208. Centumviri. III. 315.
1603. I. 83. Cepi corpus. III. z88. xv. xviii, xir.

Capacity of guilt. IV. 20. Certificate for colls. III. 214.
----- to purchafe or convey. 11. - into chancery. III. 4^3."

290. - - of affife. III. 389.
Capias ad audiendumjudicium,\Sf.11 f^. - - - - - - of bankrupt. II. 482.
_-'--- fefpondendum. III. 28 1. xiv. -----_. poor. I. 365.

IV. 318. 429. iii. -
, trial by. III. 333.

- . - - fatisfaciendum.\ll.^\/^.xx\i. Certiorarifacias. IV.zbz.zb^.zjii
- — in withernam. III. 129. 148. 320,321.

413. Cejfavit. writ of. III. 232.
- - - fro fine. III. 398. CeJJio honorum. II. 473. 483.
- - - utlagatum. III. 284. xvii. IV. Ceffion of a benefice, I. 392.

326. Cejiuy que trujl. 11. ^z^.

Capiatur, judgment quod. III. 398. - - - - - r/>. 11. 123.

Xxu _____ ufe. U. 328.

Capita, diftribution/^T. II. 517. Chains, hanging in. IV. 202.

- - -, fucccflion /)^r. II. Z18. Challenge of jury. III. 359. IV.352.
Capital punilhment. IV. 9. 18. 237. - _ _ - _ to fight. IV. 150.

376.413.441. Champerty. IV. 135.
Capite, tenants in. II. 60. Champions in trial by battel. IIL

Caption of indiftment. IV. 351. i« 339. iv-

Captives. II 402. Chance. IV. 26.
Captures at fea. II. 401. Chancellor, his name and officc.III 47.
Caput lupinum. IV. 320. _ - - _ _ _, killing him. IV. 84.

Carnal knowlege of infants. IV. 212. -, lord. III. 46.

Carrier, adtion againft. III. 164. _.---_ of a diocefc. I. 382.

Cart-bote. 11. 35. -. - _ - the duchy of Lancaf-

Cafe, aftion on. 111*51. 122. IV* ter. III. 78.

442. - - exchequer. III. 44-

- * - refervcd at nifi ptius. III. 378. univerflty , his

- - - ftated out ofchancery. III. 4J3. court. III. 83. ,

Caftigatory for fcolds. IV.' 169. Chance-medley- TMf. 184.

Cailration. IV. 206. Chancery, courrt of. III. 4^6. IV. ^^60

Cnfu confimiliy writ in. III. 51. Chapters I. 382.
" . - proz'ifo, writ of entry in. III. Charge to grand jury. IV. 303.

183. Charitable ufes, II. 273. 376.

Cafual ejcdlor. III. 20Z. vii. , commiffion of. III.

Cattle, malicious killing or maiming. 428.
IV. 245, 6. Charities, cognizance of. III. 427.

----, owner anfwerablefor.ill. 153. - - - -, information^ for. III. 427*

211. IV. 197. Charter. 11. 195.
Catreat. III. 98. 246. Charter of the kirtg. II. 346.

Caufa matrimonii praelocutif writ of Chartcr-gQvemments in America. I*

entry. III. 183. , 108. Charter,
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Charter-land. II. 90. Circuits. III. 59. IV. 422. 424;
Chafe. II. 38. 416. IV. 415, Circumflantial evidence. III. 371*

, beafls of. II. 38.415. Citation. III. 100.

Chaftity, homicide in defence of. IV. Citizens in parliament, their cleflors^

181. I- 174-
Chattels. II. 385. City. 1. 1 14.
- - - ' - perfonal. II. 387, Civil corporations. 1,470.

- real. II. 386. - - - death. II. 121.

Chaud-medley. IV. 184. — - injuries. III. 2.

Cheat, aftion againft. III. 164. - - - law. I. 14. 19, 79. 81. 8,3, IV,
Cheating. IV. 157. 421, 422.

at play. IV. 173. • - -— , it's ftudy forbidden. I.19.

Chefter, county palatine of. I. 1x6. - - - liberty. I. 6. 125. 251.
-, courts of. III. 78. - - - lift. I. 331. IV. 440.

Chevifance. II. 474. - - - ftate. I. 396.
Chichelc, archbifhop, vindicated.IV. - - - fubjeftion. IV. 28.

113. Clarendon, conftitutions of. rV. 422.
Chief baron of the exchequer. Ill, Claufumfregit. III. 209.

44. Clearing contempts in chancery. HI.
juftices. III. 40, 41. 445.

» - - jufticiary of England. III. 38. Clementine conftitutions. I. 82.

IV. 416. Clergy. I. 376.
- - - rents. 11. 42. averfc to the common law. I,

- - -, tenants in. II. 60. 19, 20.

Children, their duties. I. 453. . « - ., benefit of. IV.3 3 3.365. 4 13,
Chirograph. II. 296. 429. 441.
-. --of a fine. II. xv. - - - ., plea of. IV. 334.
Chivalry, court of. III. 68. IV. 267. - - - -, prayer of. IV. iv.

,--.-----, it's jurifdiftion. Clergymen, beating them. IV. 217.

III. 103. IV. 267. Clerical habit and tonfare. FV. 366.
• - , - ., guardian in. 1. 462. Clerico admittendo, writ de, HI. 413,
- - - - -, tenure in. II. 62. Clerk in office. I. 17.

Choft in aftion. II. 397. . - . . orders. I. 388. IV. 367.
^ ----- ., how afligned, II.442. - - - of the market, his court. IV.

IV. 441. 275.
- - - - pofleffion. II. 389. - - peace. IV. 272.
Chriftian courts. III. 64. Clients. III. 28.

Chriftianity, offences againft. IV. 44. Clipping the coin. IV. 90.
. - - _ - - partof the lawof Eng- Cloaths, malicious deftroying of. IV.

land. IV. 59. 246.
Church, marriage in. 1. 439. Clofe, breach of. III. 209.
» - - -, offences againft. IV. 50. - - - rolls. II. 346.
- - - -, or churchyard, affrays in. - - - writs. II. 346.

rV. 145. Cloth, ftealing, from the tenters. IV.

- - - -, rate. I. 395. ni. 92. 239.
- - - -, repairs of. HI. 92, Coalmines, fetting fire to. IV. 247.

Churchwardens. I. 394. Coat-armour. II. 306. III. 105.

Cint^ue ports, court> gf. HI. 79. <^9dc of Juftinian, 1, 8l.
Cod6
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L

Code of Theodofius. I. 81.

Codicil. 11. 500.
Cognatt. II. 235.
Cognizance, claim of. III. 298. IV.

278.
'.---_> ae droit, come eeOf^CyfinQ

fur. II. 352.
'._--__--., tantum, Rnc/ur.

I^- 353-
'._.__- in replevin. III. 149.
. — - - - of pleas. II. 37.
._----- wrongs. III. 86.

Cognizee of fine. II. 351.
------ recognizance. II. 341.
Cognizor of a fine. II. 350.
. . _ _ - _ recognizance.il. 341.
Cognovit (iBionem. III. 304. 397.
Coin, falfifying,effr. IV. 84. 88. 90.

98. 120.

- - - felonies and mifdemefnors re-

lating to. IV. 98.

- - - treafonsrelatingto.lv. 84. 88.

90.

Coinage, inftrumeutsof, treafon rela-

tive to. IV. 90.
'- — . _, right of. I. 277.
Coke, fir Edward. I. 72, 73.
Collateral confanguinity. II. 204,
, — - . defcent. II, 220.
----- ilTue. IV. 396. V.

. _ - _ warranty II. 301.
Collatio honorum. II. 517.
Collation to a benefice. I. 391.
Collative advowfons. II. 22.

Colledting the goods of the deceafed.

II. 510.
Colleges. I. 471.
- - - -, their vifitors. I. 482.

Collegia in the civil law. I. 469.
Colligendum bona defuniiit letters, ad

II. 505-
Colonies. I. io6. II. 7.

Colour in pleading. III. 309.
Combinations. IV. 159.
Ctmhujlio domorum. IV. 372,
Commenda. I. 393. IV. 107.

Commerce, lung the arbiter of. I.

CommiiBon of array. I. 411.----___ bankrupt. II. 480.
- - - - - . _ lunacy. I 305.
- --.,.. the peace. I. 3 J I. IV.

270.

toexamiBewitnefrcs.III.

383. 438. 449.
- - - take anfwers in equity.

III. 447-
Commitment of bankrupt. II. 481,--_--..- perfons accufed. IV.

296.

Committee of council. I. 231.
-----_ - parliament. I. 182.
_ - lunatic. I. 305.
Common appendant. II. 33,----- appurtenant. II. 33,

bail. III. 287.
----- barretor. IV. 133.
----- becaufc of vicinage. 11. 33.----- bench, court of. III. 37.
- - -

, juftices of, killinB

them. IV. 84.
-- - _ -, difturbance of III. 237.
.----, eftate in. II. 191. 399.
-----, farrier, ^f,aaion againft.

III. 164.
----- form, proof of will in. II.'

508.
----- in grofs. II, 34.
----- informer. III. 160.
----- jury. III. 358.
----- law. I. 63. d"]. IV. 411,

412.
- - - _ - . --, corporation by. 1.472,

, dower by. II. 132,
__ _ - _

, guardian by. I. 461.
- - • - - nufance. IV. 166.
----- of eftovers. II. 35.
------ pafture. II. 32.
_ - - . — pifcary. II. 34.
. . - — . turbary. II. 34.
...... pleas. III. 40.
----.----, court of. III. 37.

, court of, fixed at

Weftminfter. I. 22, 23. IV. 424.
----- prayer book, reviling of.

IV. 50.
Commox
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Common recovery III. 182. 193. IV.

429.
_ right of. II. 32.

- Jans tiomhre. Ill, 230.
fcold. IV. 169.

----- feal. I. 475.
- - - - -, furcharge of. III. 237,
--.--, tenant in, of lands. II. 1 91

.

vi.

chattels perfo-

nal. n. 399.
- - - - vouchee. II. 359.rviii,xix.
----- utterer of falfe money. IV.

100.
'. . - - _ ways. II. 35.

without flint. II. 34.
Commonalty. I. 403.
Commons, houfe of. I, 158,

Commonwealth, offences againft.IV.

127.

Commorancy. IV. 273.
Communem legem, writ of entry ad.

III. 183.

Communion of goods. II. 3.

Commutation of penance. IV. 105.

217. 276.

Compaft. I. 45.

CompafEng the death of the king,

^V. IV. 76.

Compenfatio. III. 305.
Competent witncffes. III. 370.
Compofition real for tithes. II. 28.

with creditors. II. 484.
Compound larciny. IV. 240.

Compounding felony. IV^ 133,
-. _ otherprofecutions.lv.

136.

Compulfion. IV. 27.

Compurgators. III. 342, 343. IV.

368. 414.
Concealment from the crown. IV.

436.
^ of baflard's death. IV.

198.358'
CtnceJJit, iva^fur. II. 353.
Conclufion ofdeeds. II, 304. i. iii.xii.

pleas. UI. 303.

E X.

Concord in a fine. 11. 350. xl^r
Condition. II. 293. viii.

_ _ , breach of. II. 281.
_._---, eftate on. II. 152.
_ - - _ . -in deed. II. 155.

law. II, 154, 15^;.

of a bond. II, 340. xiii.

III. XX.

Conditional fees. II. no.
_ . _ - — pardon. IV. 401.
Confefs and avoid. III. 310.
Confeflion of aftion. III. 302. 397.
Confeffion of indiftment. IV. 329.
Confejfo, bill taken /ro. III. 444, 445.
Confinement to the realm. I. 265.
Confirmationof bilhops. I. 378. 380.

IV. 115.
_ _ . _ - _ _ lands. II. 325.
Confifcation. I. 299. IV. 377.
Confufion, property by. II. 405.
Conge ct ejlire.l. 379. 382. iV. 421.
Conies, taking, killing, or ftealing.

IV. 235. 240.

Conjugal rights, reftitution of. III.

94,
,._-._--, fubtraftion of. III.

94-
Conjuration. IV, 60. 436,
Conqucft, Norman. I. igg. IV. 414,

415.
- - - - - or acquifition.il, 48. 242.
__--_- vidlory. I. 103. 107.

Confanguineusfrater. II, 232.

Confanguinity. I. 434. II 202.
_ - - _ . . - , table of. II. 203.

Confcience, courts of. III. 81. IV.

441.
Confecration of bifhops. I. 380. IV.

Confequential damages, aflion for.

III. 153.

Conlervatorsof thepeace. I. 350. IV.

413. 431.
. - . truce and fafe condufts.

IV. 69.

Confideration of contrails. II. 443.
- , -..,.-. deeds, II. 296. ii, iv.

Conjideratuia
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Cmfideratum eft per curiam. III. 396.

Confilium, or imparlance. IV. 356.

Conjimi/i cafu,wnt o£emry i;i. lU.i^ ^

.

Coiififtory court. III. 64.

Confort, queen. I. 219.

Confpiracy. IV. i 36.

_ -
.J adion of. III. i 26.

Conftable. I. 355. 411- IV. 292.

, high- I. 115.

, lord high. I. 355. IV. 268.

, his court. III.

68. IV. 267.

Conftrudlion of deeds and wills. II.

379-
- ftatutes. I. 87.

Conftruftive treafon. IV. 75. 85.

Confuetudinibui etjervitiis, wx'itde. III.

232.

Confultation, writ of. III. 114.

Confummate, tenant by cunefy. II.

128.

Contempt againft the king. IV. 121.

in courts ofequity. III.443.

- - law. IV. 283.

Contenemcnt, IV. 379.
Contentious jurifdidlion. III. 66.

Conteftatio litis. III. 297.

Contingent legacy. II. 513.
_ remainder. II. 169.

, trullees to

fupport. II. 171. V.

^ _ ufes. II. 334.
Continual claim. II. 316, III 175.

Continuances.111.3 1 6.iv.xi.xxii.xxiv.

xxvi.

with claufe ointfipriusy

111.353.
Continuanao in trefpafs. III. 212.

Coptradl. J I. 442.
-, aftion on. III. 1

1
7.

.., exprefs. III. 153.

- - - - -, implied. III. 158.

_ of marriage. I. 439.
> , full for. III.

93-
. - - -, o-i3!nal, between king and

people I. 2^3.

E X.

Contraft, fimple. II. 465.'

-----, fpecial. II. 465.
Contra^u, adion ex. III. 1

1

7.'

Convention of eftates. I. 151, 152.
- - - . _ -parliaments.!. 152.
Conventional eftates for life. II. I20«
Convcrfion. III. 152.
Conveyances. II. 9. 293. J09. IV-

430-
Conviftion. IV. 362.

, fummary. IV. 280.
Convocation. I. 279.
------, court of bilhops in. in,

67.

Coparceners. II. 1 87.

Copper coin, counterfeiting IV. loo."

Copy of indiftment. IV. 351.
- - - - record of indidlment. IH.

126.

Copyhold. II. 95. 147. IV. 439.
. for life. \i. 97.

- - not liable to elegit. III.

419.
of frank tenure. II. loo-

149.

inheritance. II. 97.
Copyrights. II. 407.
Corn, grain, meal, ^c, deftrpying.

IV. 247.
Corn rents. II, 322.
Cornage, tenure by. II. 74.
Corody. I. 283. II. 40.
Coronation oath, antient. I. 236.
- --, modern. I. 235.
Coronatore eligcndo, writ de- I. 347.
----- exonerando, writ de. I. 348.
Coroner. I. 346. IV. 292. 413.
- - - -, his court. IV. 274.
Corporate counties. I. 120.
----- name. I. 474.
Corporation. I. 467. II. 430.

aft. IV. 58. 439.
-, courts of. III. 80.

- -, it's diflbluticn. I. 485,- __-._. duties. I. 479.
__._-___ incidents and pow-

ers. I. 477.
Corporation.
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Corporation, it's lands, if diflblved.

I. 484. IL 256.
. privileges and difa-

bilities. I. 476.
Corporeal hereditaments. II. 17.

Corpfe, ftealing of. II. 429. IV. 236.
Corpusjuris canonici. I. 82.

Corpus juris eivilis, I. 81.

Corrcftion, houfe of. IV. 377.
._.---- of apprentices. I, 428.

_..-__ children. I. 452,453.
IV. 182.

,.---.- fcholars. I. 453. IV.

182.

. fervants. I. 428, IV.

182.
_ . wife. I. 444.
Cormption of blood. II, 251. IV.

388. 413. 438. 440.
Corfeprefent. IL 425.
Corfned, trial by. IV. 345. 414.
Cofinage, writ of. III. 186.

Coils, II. 439. UI. 399. x\\. xxiv.

XXvi.

• - - in equity. III. 45 1

.

- - -, no more than damages. III.

400.
' on not going to trial. III. 357.
Cottages. IV. 168.

Covenant. III. 155.
------ in a deed. II. 304. viii. x.

------ r«al. III. 156,
*_.,.- to ftand feized to ufes. II.

338.
, writ of. II. 350. xiv. III.

156.

Covert-baron. I. 442.
Coverture. I. 442.
Councils of the king. I. 227.

Counfcl. III. 26.

- , adlion againft. III. 164.
--_--• for prifoners. IV. 355.
--_-_, king's. III. 27.

, when filenced. III. 29.

Count. I. 116. 398.
- - - - in declaration. III. 293. 295.
Counterfeiting the king's coin. IV.

34. 88.

E X.

Counterfeiting xht king's fcals. IV,
83.89.

Counterpart. II. 296.
Country, trial by the. III. 349. IV.

349-
County. I. 116. rV. 411.

court. I. 178. 377. III. 35,
IV. 411, 414,416.420.422. 424.
441.

of Middlefex. III. 82.

palatine. I. 116. IV. 431.
Court. I. 267. III. 23. IV. 258. 414.
- - - baron. II. 90. Ill, 33. IV.

- - - chriftian. III. 64.
- - - hand. III. 323.
- - - lect. IV. 273. 411. 424.
- - - martial. I. 415.
- - -, power to ere£l. I. 267. III. 24.
Courts, profits of. I. 289.
Craven. Ill, 340. IV. 348.
Credible witnefs. Ill, 370.
Crimes. IV. i, 2. 5.

Criminal converfation. III. 139,
law. IV. 2.

Crofs bills. 111. 448.
- - - caufes. III. 451.
- - - remainder. II. 381.
- - -, fign of, in deeds. II. 305.
Crown, defcent of the. I. igi. IV.

413-
- - - - office. IV. 265. 308.

pleas of the. IV. 2.

Cucking-ftool. IV. i6g.

Cui ante divortium, writ of. III. 1 1'^

Cui in vita, writ of. Ill, 183.

Cul. prit. IV. 3^9.
Cumberland, theft in. IV. 239.
Curate. I. 393.

-, his falary. III. 90.

Curator of infants, ijc. I. 460,
Curatores viarum. I. 358.
Curfeu. IV. 419, 420.
Curialitas. II. 126.

Curfing. IV. 59.
Curtefy, tenant by. II. 1 26.

Cuftodv ofidiots and lunatics. 1. 303,

III. 427.
Cuftod/



INDEX.
Cuftody of temporaldcs. I. zSz. IV.

Cuftotn. 11. 265. 422.
- - - -, alTurances by. II. 3^5.
- — -, dower by. II. 132.

" " - -> general. I. 68. 73.
- - - -, heriot. U. 422.
* - - - of London, how tried. III.

334.
. , ^

, particular. I. 74.
•_..__ .^ how allowed. I.

78.
_-__- -, when legal. 1.76,

Cuftomary freehold. II. 100. 149.
._-,_- tenant. II. 147.

Cuftoms on merchandize. I. 313.
Cujlos rotulorum. I. 349. IV. 272.
Cutpurfes. IV. 242.

D.

Damage to things perfonal. III. 152.
Damage-feafant. III. 6.

Damages. II. 438.
Dane-lage. 1. 65. IV. 412.
Darrein prejentment, affife of. III. 245.
Date of a deed. II. 304. i. iii. xii,

xiii.

Day in bank. III. 277.
- - - - court. III. 316.
- - of grace. III. 278.

De bene ejje. III. 383.
He la plu} belley dower. II. 132.

Deacon. I. 388.

Dead man's part. II. 5 1 8.

Deadly feud. IV, 245.
Deaf, dumb, and blind. I. 304. II.

497-
Dean and chapter. I. 382.
Dean, rural. I. 383.
Dcanry, rural. I. 1 1 1.

Death, appeal of. IV. 314. 424.
, civil. I. I 32.

-, judgment of. IV. iv.

Debet et detinety aftion in. HI, 1 5 5.

Debt. II. 464. III. 154. -

Vol. IV.

Debt, aftion of. III. 154. xiil.

--_-_. _.^ on amercement. III.

159,
----._- _ _ by-law. 111.159.
----_.,« - _ judgment. III,

158, 159. 421.
_-,_-',. . . penal ftatutcs,

III. 159.
- - -, information of. Ill, 261.
- - -, public. I. 32<f. IV. 441.
Debtee executor. III. 18.

Debtor, refufing to difcover his cf-

fedls. IV. 156.

Debts, priority of. II. 511.
Deceit, action of. III. 165.
- . > -----on the cafe, in nature

of. lU. 166.

Decennary. I. 114. IV. 252.
Deception of the king in his grants,

I. 246.

Deciiive oath. III. 342.
Declaration. III. 293 vii. x. xxi.

Declaratory part of a law. I. 54,
ftatutes. I. 86.

Declinatory plea. IV. 333. 366.
Decree in equity. III. 45 1

.

Decretals. I. 82.

Decretum Gratiani. I. 82.

Dedimus potejiatem. I. 352. II. 351

J

III. 447.
Deed. II. 295.
Deed-poll. II. 296.

Deeds, ftealing of. IV. 234.
Deerftealing. IV. 235. 240.

-in xiifguife. IV. 144.

Default, judgment by. 111^296 395.
Defeazance, deed of. II. 327. 342.

DefeSlum, Ich alienge /rc/Z^r. III. 362.

IV. 352.
Defence. II. xviii. III. 296. iii. v.

x. xxii.

Defendant. III. 25.

Defenfive allegation. III. 100.

Deforcement. III. 172.

Deforciant. II. 350. xv, xvi. III. 174.

Definitive fentence. III. 101.

Degradation of peers. I. 402.

p f
*

Degrees,
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Degrees,conferred by the archbifhop. Defcent ofthe crown. 1. 193. IV.4^3,
I. 381. -_._--__. -,collateral.I.i94.

- - - - in writs of entry. III. i8i. -, lineal. I. 193,
- - - - of confanguinity. II. 206. - - - -, rules of. II, 208.
... — ._..-, how rec- - - - -, table of. II. 240.

•koned. II. 206, 207. 224. Defertion. I. 41 5. IV. 102.

. - - - guilt. IV. 34. Detainer, forcible. III. 179. IV.
1 48,

Dehors, matter. III. 387. IV. 390. ..--., unlawful. III. 151.

Delay of the law. III. 423. Determinable frceliold. II. 121.

Delegaies, court of III. 66. 69. Determination of will. II. 146.
... — .-_.-, in academical Detinue, adion of. III. 151.

caufes. III. 85. Devaftation. II.50S.

Delidumj challenge /w/z^r* III. 363, Devife. II. 373. IV, 430.
IV. 352. Devifee, liabletodebtsofdcvifor.il.

Deliverance, fecond, writ of. III. 150. 378.
Delivery of a deed. II. 306. iii. xii. Die, eatfine. Hi. 316. 399.

xiii. Diet, excefs in. IV. 171.

Demand of lands. II. xviii. Diets. 1. 147.
Demandant and tenant. II. xviii. Digefts. I. %\,

Demefne lands. II. 90. Dignity of the king. I. 241,
Demefnes of the crown. I. 286. Dignities. II. 37.

Demi-mark, tender of. III. 5. Dilapidations. III. 91.
Dcmife of the crown. 1. 188. 249. Dilatory pleas. III. 301.
Demi-vills. I. 115. Diminifhing the coin. IV. 90,
Democracy. I. 49. Diminution of record. IV. 390,"

Dcmolifhing churches, houfcs, ^c. Diocefe. I. lit.

IV. 143. Direft prerogatives, i. 239.
Demurrer. III. 314. xxiii. Direftory part of a law. 1. 55."- _ _ - book. III. 317. Difabilities. IV. 377.
_ . _ - -in equity. III. 446. Difability, plea to. III. 301.
... - - to evidence. III. 372. Difabling a man's limbs or members,
. . _ - _ - indidment. IV. 333. IV. 205, 6, 7.

Denial of rent. III. 170. - ftatutes of leafcs. II. 320^
Denizen. I. 374. n. 249. IV. 432.
Dcodand. I. 300. Difclaimer of tenure. II. 275.
Departure in pleading. III. 310. Difcontinuance of aftion. HI. 296.
Depopulatio agrorum. IV. 372. - - — -- — - eUate. III. 171.
Depofitions. III. 383. Difcovery by bankrupt. II. 483.

in chancery. III. 449. of accomplices. IV. 330^
- — - .- - - - ecclefialiical courts. 3,31.

III. 100. -on oath. III. 382. 437.
Deprivation. I. 393. Diiirretionary fines and imprifoomcnt.
Derelift lands. II. 261. IV. 378.
Derelidlion of property. IL 9. Disfiguring. IV. 207.
Derivative conveyances. II. 324. Difguife. IV. 144.
D€jcender,yfT\toiformedonin.lll.i()z, Difmembering, punifljmcnt by, IV»'

DcfccntofIand5.il,20i,iy.4i3.42i, 377^
Difmifnon



1 N n E X.

Difmiffion of bill in equity. III. 451. *Divine right of kings. I. loi. IV,
Diforderly houfes. IV. 167. 436.
_ - .. - . perfona^ IV, 169. -- tithes. II. 25.
Difparagement. II. 70. - - - - fervice, tenure by. II. I02.'

Difpenfacion from the king. 11. 70. Divorce. I. 440. Ill, 94.-._-. .- - pope.IV.115. De, ut des, 11.444.
Difpenfing power of the king. 1. 142. facias, II. 445.

186. 342. IV. 436. 440. Docket of judgment. II. 511. III.

Difpofleffion. III. 167. 198. 397.
Diileftion of murderers. IV. 202. Dodlrines illegal, aflerting or pub-

377- iv. lifl^ing. I. 160.208.217. IV. 91.'

Difleifin. II. 195. III. 169. 116. 123.
- _ - i - at the party's eledion. III. Dog, carrying. IV. 123.

; 70, 171. Dogs, Healing them. IV. 236.
-

, warranty commencing by. , ^c. owner anfwerable for.''

II. 302. III. 153.
, writ of entryy«r. III. 1 83. Domebook of Alfred. I. 64. IV. 41 1,

Diffenters, proteftant. IV. 53. Domefday-book. II. 49. 99. III. 331.
Dillblution of parliament. I. 187. Dominion. II. i.

Diftrefs. III. 6, 7. Domitae naturae, animals. II. 390.
exceffive. III. 12. Donatio mortis caufa. II. 514.

"

illegal, for crown debts. IV. Donative advowfons. II. 23.

42 3

.

Done, grantt et render, finefur. II. 3 5 3 J

- infinite. III. 231. 280. IV. Donis, ilatute de. II. 1 12,

285.318. Double fine. II. 353.
-----, fale of. III. 14. plea. III. 308.

, fecond. III. 12. . _ . . voucher. Il.xvii. ,

Diftribution of inteftate's effcfts. II. Dowager, princefs. IV. 81.

515. IV. 408. 424. 439. , queen. I. 224. IV. 81.'

Dijlringas in chancery. III. 445. Dower. II. 129. IV. 424.
_ - - - detinue. III. 413. _ . _ _ ad efiium ecdefiae. II. 132.- - - - Jaratores. III. 354. — - - affignment of. II, 135.

_ - - - _ to compel appearance. III. - - - - bar of. II. 136.

280. xiv. _ - - - by common law. II. 132.

Difturbance. III. 236. — -_-- cuftom. II. 132.

_ . . _ - _ of common. III. 237. - - - - de la plus belle. II. 132.
_-«._ franchifes. III. 236. . ... ex affenfu patris. II. 133.
.___- patronage. III. 242. - - - -, unde nihil babet, writ of. III.

----- ... religious aflcmblies. 183.

IV. 54. , writ of right of. III. 183,
._>>- __. tenure. III. 242. 194.
----- -_- vvays. III. 241. Draught for money. II. 467.
Difturber. II. 278. Drawbacks. I. 315.

Diverfity of perfon, plea of. IV. 396. Drawing to the gallows. IV. 92. 377,
Dividend of bankrupt's effeds. II. Droit droit. II. 199.

487. Druids, their cuiloms. I. 631 IV. 408.

Divine law. I. 42. Drunkennefs. IV. 25. 64,

F f 2 Duchy
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Duchy court of Lancafter. III. 78.
Ducking-ftool. IV. 169. 377.
Duel. IV. 145. 185, 199.
Dues, ecclefiaftical, non-payment of.

III. 89.

Dukes. I. 397. 408.

Dumfuit intra aetatem^ writ of. III.

183.

non compos mentis^ writ of.

m. 183.

Duodecimo manus. III. 343.
Duplex querela. III. 247.
Duplicatio. lU. 310.
Duplicity in pleading. III. 308.311.
Durante abfentia, adminiftraiion. II.

503-
- - - - minore aetate, admlniftration.

II. 503.
Durcfs. II. 292.

- - - - of imprifonmcnt. 1. 131.136.
- - - - per minus. I. 131. IV. 30.

Durham, county palatine of. I. 116.
- - - -, courts of. III. 78.
Duties of perfons. I. 123.
----- the king. I. 233.
Dvvelling-houfe. IV. 224.

E.

Ealdormen. I. 398.
Ear, lofs of. IV. 146. 159. 206. 248.

377-
Earl. I. 116. 398.
Earl marihall, his court. III. 68. IV.

267.
Earnell. II. 447*
Eat fine die. III. 316. 399.
Eaves-droppers. IV. 168.

Ecclefiaftical corporations. I. 470.
courts. III. 6 1

.

.-_. _,
^ their cogni-

zance. III. 87. IV. 275. 425.
--* ., when feparated

from the civil. III. 62. IV. 415.
421.

Education ~©f children. I. 450.

1 X.

Edgar, king, his laws. 1.66. IV. 41 2.

Edward the confeflbr, his laws. 1. 66.
IV. 412. 420.

Egyptians. IV. 165.

EjeBione firmae, writ of. III. 199.
Ejeftment, aftion of. III. 199. vii.

IV. 44,.
Eleftion of bilhops. I. 37. IV. 115.

421.
------ magiftrates. I. 340. IV.

413. 427.
- — - . - members of parliament.

I. 170. 177.- _ — . Scots peers. I. 169. IV.
116.

El edlive monarchy. I. 192. FV. 413.
Eleemofynary corporations. 1. 471.
Elegity eftate by. II. 161.

- - -, writ of. III. 418. IV. 426.
Elifors. III. 355.
Eloignment. III. 129. 148.

Elopement. I. 44;2.

Ely, fourts of. III. 78.

, ifle of. I. 119.

Embargo. I. 270.

Emballadors. I. 253.
- , killing them. IV. 85.
. — _ - -, violation of their pri-

vileges. IV. 70. 441.
Emblements. II. 122. 145. 403.
Embowelling alive. IV. 92. 377.
Embracery. IV. 140.

Emperor, his authority. I. 242.

Emphyteufis. III. 232.
Empfon and Dudley. IV. 310.

Enabling ftatute of leafes. II. 319-
Enciofure, difleifin by. III. 1 70.

Endowment of vicarages. I. 387.
._-_ widows. II. 135.

Enemies. I. 257. IV. 83.
_ _ _ _ . goods. II. 401.
England. I. no.
Englefchire. IV. 195.
Englilh, law proceedings in. III,32aM

IV. 441.
Engroffing. IV. 158.

Enlarger /' ejlate. II, 324.
Enlarging
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Enlarging ftatute. I. Sy.

Enquiry, writ of. III. 398.

Enfeint. II. 169.

Entails. II. 1 1 2. IV. 427. 43 1.

Entries, books of. III. 272.

Entry. III. 5. 174.
forcible. III. 179. IV. 148.

• - - - on lands. II. 312.

- - - -, tolled by defcent. III. 176,

, writ of. III. 1 80. II. XVII.

Equity. I. 61 . 91. III. 49. 429.
- - - - and law, courts of, how dif-

tinguifhed. III. 429. 436. IV. 442.
- - - - courts, hiftory of. III.49.IV.

430.
. _ _, praftice of. III. 442.
_ - _ - of redemption. II. 159.
_ _ ftatutes. III. 431.
- - - - referved. III. 453.
- - - - fide of the chancery. III. 49.
.-.- ____- cxchequer.III.44.

Eriach. IV. 313.
Error, cofts in. III. 399. 4io.xxvi.

- - -, writ of. III. 406. xxi. IV.

- _ _ - - ., where profecuted.

III. 410, 411. IV. 391.

Efcape. III. 290. 415. IV. 129.

- - - -, aftion for. III. 163.

- - - -, affifting in. IV. 131.

Efcheat. I. 302. II. 11. 72. 8g. 244.

IV. 388. 413. 41S.

- - - -, writ of. III. 194.
Efcrow. II. 307.
Efcuage. II. 74. IV. 422.

Efplees. II. xviii, UI. iii.

Efquire. I. 406.

EIToign. III. 278.
- - - - day of the term. III. 278.

Eftate in lands. II. 103.

Eftates of the kingdom. I. 156,

Eftoppel. II. 295. 308.

Eftoveriis habendis, writ de. I. 441.
Eltovers of a wife. I. 441.
- - - - common of. U. 35.

Eftrays, I. 297. II. 14.

F

Eftreat of recognizance, ^f. IV. 25^*
Eftrepement, writ of. III. 225.
Evidence. III. 367, I^. 356.
Bx officio informations, IV. 308.
Ex poft faao laws. I. 46.
Examination in chancery. III. 449.

of bankrupt. II. 481.
. _ prifoners. IV. 296.

..--».. _ _ witnefles. HI. 372.
, trial by. III. 331.

Exceptio. III. 3 I o.

Exceptions, bill of. III. 372.
-.--__ to anfwer in chancery,

III. 448.
Exchange, bill of. II, 466.

-, deed of. II. 323.
_ of goods and chattels. U.

446.
lands. II. 322.

Exchequer chamber, court of. III. 55.
-, court of. III. 43.
-, receipt of. III. 44.

Excife. I, 3 1 8.

, hereditary. I. 288.

-, offences againft, how tried.

IV. 2S1.

Exclufion bill. I. 210.

Excommunication. Ill, 101.

Excommunicato capiendo.., writ de. Ill,

102.
_._.-__ deliberando, writ de.

m. 102.

Excufable homicide. IV. 182.

Executed contraft. II. 443.
eftate. 11. 163.

----- fine. II. 353.
. - - - _ remainder. II. 168.

Execution, civil. III. 412. xxvi.

- - - - -, criminal. IV. 403.
-_.___,,--, award of. IV.

263. vi.

____«.----, plea in bar of.

IV. 396.
,-_.-_--- , precept of. IV.

403.
_--__. --.-^ rule for. IV.

404.
f 3 Execution,
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Execution, criminal, varying from

judgment. IV. 179. 404.
..._.-- — -, warrant of. IV.

404. vi.

. ----, writ of. IV.

403. vii.— _ _ _ of devifes. II. 376.

ufes II. 333.
_ — - -, procefs of III. 279.410.
Executive power. I. 190.

Executor. II. 503.
. defon tort. II. 507.
- _ _ _ _ of executor. II, 506.
« - > _ his own wrong. 11.507.

Executory contraft. II. 443.
- devifc. II. 173. 334.- ... - eftate. II. 163.
_ remainder. II. 169.

Exemplification. II. xvii.

Exemptions from tithes. II. 28.

Exigent, writ of. III. 283. IV. 319'.

Exigi faciasi writ of. III. 283. xvi.

IV. 3.19. .

Exile. I. 137. r\^. 377.
Expcdlancy, eftates in. II. 163.

Expenfes of profecution. IV. 362.
_ _ _ witncfles. III. 369. IV.

362.

Exportation of wool, ^c. IV. 154.

428.

Exprefs condition. II. 154.

contradl. II. 443. HI. I 53.
- - - - malice. IV.^198.

- - - - warranty. II. 301.

"Extendi facias. III. 420.
Extent, >vTit of. III. 420.
Extinguifhment of eftates. II. 325.
Extortion. IV. 141.

Extraparochial places. I. 113.
- -- tithes. I. 284.

Exfravagants. I. 82.

Eye, putting out. IV. 206, 207.

Eyre, chief juilice in. III. 72.

- - -, juftices in. Ill, 57. IV. 422,

423-
-.._.--, killing them. IV.

84,

X.

F.

FaciOy ut des. II. 445.
- - - - -facias. II. 444.
FailOy king de. I. 204. 370. IV. 77.
Faftor. I. 427.
Faftorfhip, cognizable In equity. IIT.

437-
Fair. I. 274. III. 218.

Falfcimprifonmcnt. in.127. IV. 218.

, adlion of. III.

138.

judgment, writ of. III. 34. 405.
- - - news. IV. 149.
- - -return, adlion for. III. iii.

163.

- - - verdift. III. 402. IV. 140.
- - - weights and meafures. rV.157.
Faljt, crimen. TV, 89. 134. 156. 247.
Falfifying attainder. IV. 390.

coin. IV. 84. 88. 90. 98.

judgment. IV. 390.
Fame, good or ill. IV. 256. 299.
Farm. II. 318.
Favour, challenge to. III. 363.
Fealty. I. 367.

, oath of. II. 45. 53. 86,

Fear, putting in. IV. 243,
Fee. II. 45. 104. 106.

- - - after a fee. II. 334.
- - ,ecclefiaftical. III. 90.
- - - farm rent. II. 43.

fimple. II. 104. i. vi,

tail. II. 1 12. vi.

Fees to council. III. 28.

Feigned iflue. III. 452.
Felo defe. II. 499. IV. 189.
Felon. II. 499.
Felonious homicide. IV. 188.

Felony. II. 284. IV. 94.
, appeal of. IV. 310.

, compeunding of IV. 133.
, mifprifion of. IV. 121.

, punifliment of. IV. 98. 216.

222.

Feme-



INDEX.
Feme c©vert. I. 442. II. 292. 497. Fine fur cogmzance de droit tantum. II.

Feodal aftions. ni, 117. 3^3.
. tenures. II. 44. 425. 431 eonceftt. II. 353.

among the Saxons. Fines and forfeitures, when grant-
IV. 41 3. able. III. 259. IV. 379.

, when received in Finger, difabling. IV. 206.
England. II. 48. IV. 413. 418. Fire, negligence of. I. 431. IV. 222.

Feoffment. II. 310. i. Firc-bote. II. 35.
Feorm, II. 318. Fire-ordeal. IV. 342.
Ferae naturae, animals. II. 390. Fire-works. IV. 168.

Fetters. IV, 300. 322. Firft-fruits. I. 284. H. 6-j. IV. 107.
Feud. II. 45. Fifh, royal. I. 290.
Feudatory. II. 53. , Healing, in difguife. IV. 144.
Feudum antiquum. II. 212. 221. 235.

apertum. II. 245. , or attempting to iieal.

- - - - honorarium. II. 56. 215, IV. 235.
improprium. II. 58. Filhery, common of. II. 34.

- - - - individuum. II. 215. _ - _ ., free. II. 39. 417. IV. 424.
_ _ - -maternum. II. 212. 243. . _ . _, feveral. II. 39.

novum. II. 212. 221. Fiihpand, deftroying, IV. 246.- - - . _ _, ht]^ ut antiquum, II. Fitzherbert. I. 72. III. 183.
212. 221. Fleets. I. 262. IV. 419.

. _ - - fatemum. II. 2/\.^. Fleta. I. 72. IV. 427.
'- . > -proprium. II. 58. Flight. IV. 387.
Fiftion in law. III. 43. 107. Fhtfam. I. 292. III. 106.

Fiftitiou. JaintifF. IV. 134. Foenus rmvticum.W. iff^f^.

Fidei-commijfum. II. 327. Folk land. II. 90. 92.
FidejufTors. III. loS, 291. Foot of a fine. II. 351. xv.

Fief. II. 45. Force, injuries with and without,

(Thaubert. II. 62. III. 118.

Fieri facias, writ of. lU. 417. xxvii. - - -, when repellable by death. IV.
- - -/^«. III. xxvii. 181.

Fifteenths. I. 308. Forcible abdudion and marriage. IV.

Filial portion. II. 519- 208.

Final decree. III. 452. _ _ - _ entry and detainer. III. 179.- - judgment. Ill, 39^. IV. 148.

Finding of indidlments. IV. 305, Foreclofure. II. 159.
- « things perfonal. II. 9. Foreign bill of exchange. II. 467.

Fine for alienation. II. 71. 89. - coin, forging it. IV. 89.99.
----- endowment. II. 135. 120.

----- mifdemefnors. IV. 377,378. ----- county, indiftment in. IV.

- - - in copyhold. II. 98. 303.
- - - of lands. II. 118. 348. III. 156. - dominions. I. 109.

IV. 426. 429. - - - - 4 prince, penfion from. IV.

--._-. » executed. II. 353. 122.

- - -far done, grant, et render. 11.353- fervice. IV. 100.

. . - _ - cegnixance de droits come ceo, Foreft. I. 289, II. 14. 38. 414.

iS^<. II. 352, xiv, courts. III. 7 1.

F f 4 Foreft
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Forelllaws. II. 416. 111.73- IV. 415.

420, 421. 423. 432- 437-
Forejia, carta de. IV. 423. 425.
Foreftaller, difleifin by. II. 170.

Forcftalling. IV. 158.

Foretooth, ftriking out. IV. 206.

Forfeiture. I. 299. II. 153. 267.
. - - . -- for crimes. IV. 377. 381.

423, 424.
------ of copyholds. II. 284.
----_-_ goods and chattels. II.

420. IV. 386.
lands.II.267.IV.381.

Forgery. IV,. 247.
Forgivenefs"' by the profecutor. IV.

364-
Forma pauperis. III. 400.
Formedon, writ of. III. 191.

Forms of law, unalterable. I. 142.

Fornication. IV. 64.
Forts and caftles. I. 263.
Fortune-tellers. IV. 61.

Forty days court. III. 71.

Founder of a corporation. I. 480.
Foundling hofpitals. I. 131.
Franchife. II. 37.
-----, allowance of. III. 263.
-----, difturbance of. III. 236.
-----, royal. I. 302.
Frankalmoign. IT. loi.

Franked letters. I. 323.
Frankmarriage. II. 115.

Frankpledge. I. 114. IV. 252.
. , view of. IV. 273.
Frank-tenement. II. 104.
- - - - tenure. 11. 61.

Frater ccnjavguineui. II. 232.
- - - - titeri>fus. II. 232.
Fraud, civil, where cognizable. III.

43»-437 439-"
, criminal. IV. 158.

Frauds and perjuries, ftatute of. Ill,

I X.

Free fervices. II. 60.

- - - focage. II. 79.
- - - warren. II. 38. 417. IV. 41 <f.

Freehold. II. 104.
- - - - _ leafes. II. 120. 318.
Frefh fuit. I. 297.
Fruit, ftealing of. IV. 233.
Full age. I. 463.
Fumage. I. 324.
Funds, public. I. 329.
Funeral expenfes. II. 508.
Furandi animus. IV. 230. 232.
Futuroy freehold//?. II. 144. 165.

G.

157. IV. 439. f
Fraudulent devii'cs. II. 378;
FrauJik-ferme. II. 80.

Free bench. II. 122.

T r - filhcry.'II. 39. 417,

Gage. III. 280, iv.

- - -, eftates in. II. 157.

Game. II. 14.395.403. 410. IV. 415,
- - - -, deftroying of. IV. 174,
. laws. IV. 174. 416.
- - - ., felling of. IV. 175.
Gaming. IV. 171.

Gaming-houfes. IV. 167. 171.

Gaol-delivery. IV., 270. iii.

- - - diftemper. I. 346. ^ ^
Gaolers. I. 436. IV. 300.

., compelling prifoners to be

approvers, <5c. IV. 128.

Gardens, robbing of. IV. 233.
Garter, knight of. I. 403.
Gavelkind. I. 74. II. 84. lY. 409.

413-
General demurrer. III. 315.
- fund. I. 329.
----- imparlance. Ill, 301.

ifFue. III. 305. IV. 338,
'4m legacy. II. 512.
- - - - - occupancy. U. 258,
- - - - - feffions. IV. 272.

ftatute. I. 85.

tail. II. 113. vi.

verdia. III. 378. IV. 354,
warrant. IV. 291.

Gentlemen. I. 405, 406.

Gift of chattels perfonal. II, 441

.

Gift
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Gifc of chattels real. II. 440.
- - - - lands and tenements. II.316.

Gilda mercatoria. I, 473.
Glanvil. I. 72. IV. 421.

Gleaning. III. 212.

God and religion, offences againft.

IV. 43-
, . ,

Good behaviour, lecunty for. IV.

251. 256.
- - - conlideration. II. 297.
Government, contempts againft. IV.

123.

, it's original. I. 48-
Grand affife. III. 341. 351. v. IV.

422.
Coujiumier of Normandy. I.

106.

juror, difclofingevidence.lv.

126.

- - - -jury. rV. 302. ii.

- . in attaint. III. 351. 403.
larciny. IV. 229,

ferjeanty. II. 73.
Grants. II. 9.

- -y .' of chattels perfonal. 11.441,

^/^ - ----- - real. II. 440.
:...,_-_ lands and tenements. II.

317-
_---.- the king. II. 346.
Great council. I. 147.— feal of the king. II. 346. III.

47-
_-__- — --••» counterfeit-

ing it. IV. 83.
tithes. I. 388.

Gregorian code. I. 81.

Grofs, advowfon in. II. 22,

- - -, common in. II. 34.
- - -, villein in. II. 93.
Guardian ad litem. III. 427.
- - - - - and ward. I. 460.
_ _ _ _ - at ccjnmon law. I. 461.
. - . _ - by cuftom. I 462.
_ _ - — . _ nature. I. 461.

ilatute. I. 462.
- - - - - for nurture. I. 461.
- ^ - - - in chivalry. I. 462. II. (>"],

,-,-,. focage. II. 88.

Guardian, teftamentary. I. 462.'

Guernfey, ifland of. I. 106.

Gunpowder, hindering it's iinpdrta-

tion. IV. 116.
----- -, keeping or carrying it

illegally. IV. 168.

Gypfies. IV. 165.

H.

Habeas corpora juratorum. III. 354.'

- - - - corpus, 1. 135.
aft. I. 128. III. 13c.

IV. 438.
. . . ad deliberandum. III.

130.
> .- faciendum et red-

piendum. Jll. I ^o.

profequendum. III,

130.
---_-.---. refpondendum. Ill,

129.
-_-- fatisfaciendum. III,

130.
, _, fubjiciendum. III.

131.
...... tejiificandum. III.

130.
__ cum eaufa. III. 77.
Habendum of a deed. II. 298. i, ii. v.

Habere facias fojfejfionem. III. 412.
_ - _ feifnam. III. 41 2.

Habitation, offences againft. IV. 220.
> , _ _ — -, property in. II. 4.

Hackney coaches and chairs. I. 325.
Hereditasjacens. II. 259.
Heretico comburendo, writ de. IV. 46,

439-
Half blood. I. 194. II. 227.

Hame-fecken. IV. 223.

Hamlet. I. 115.

Hanger office. Ill, 49.
Han^ difabling. IV\ 206.

- - -, holding up. IV. 323.
- - -, lofs of. IV. 125. 154. 276.

377'
Hand
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Hand fale. H. 448.
- - - - writing, fimilitude of. IV. 358.
Hanging. IV. 376.
Hanover. I. 109.

Hares, Itcaling them. IV. 240.
Havens I. 264.
Hawks, ftealing of. IV. 236.

Hay-botc. II. 35.
Head of the church. I. 279, IV. 430.
Headborough. I. 114.
Health. I. 124.- - -, injuries to. III. 122.

- - - -, offences againft public. IV.

. 16..

Hearing in equity. III. 451.
Hearfay evidence. III. 368.
Heardi-money. I. 324.
Hedge-bote. II. 35.
Hcdge-ftealing. IV. 233.
Heir. II. 201.

- - - apparent and prefumptive. II.

208.

Heirefs, ftealing of. IV. 208.

Heir-looms. II. 427.
Helping to ftolen goods for reward.

IV. 132.
Hengham. III. 408. IV. 427.
Henry I, his laws. IV. 420.
Heptarchy, Saxon. IV. 410.
Heraldry. III. 105.
Heralds. III. 105.
- - - _ _ book*. III. 105.
Hereditaments. II. 17.

Hereditary right, I. igi.

Herefy. IV. 44.
Hcretable jurifdidions. II. 77.
Heretochs. I. 397. 408. IV. 413.
Heriots. II. 97. 422.

, feifing of. Ill 15.

Hermogenian code. I. 81.

High commiffion court. HI. 6j. IV.

42. 433- 439-
conltable. I. 355.

7 of England. l#355.
IV. 268.

, his

court, ill. 68. IV. z67.

High mlfdemefnors. IV. 121

J

- - - fteward of Great Britain, his

court. IV. 261. 348.
- - - 7 -.--.-., in

parliament. IV. 260. 263.
--- Oxford, his court.

IV. 277.
- - - treafon. IV. 75.

- - -, trials in. IV. 351. 440.
Highway. I. 357. U. 35.
-----, annoyances in. IV. 167,
-----, robbery in or near. IV.

.244-
Hiring. II. 454.
Hillory of the law. IV. 407.
Hogs, keeping them in towAs. IV.

r6y.

Holding over. II. 15 1. III. 210, 21 1.

Homage. II. 53.
----- aunceftrel. II. 300.
- - - - - by bifhops.I.379. IV. 42r.
----- liege. I. 367.
w _ _ . . of a court baron. II. 91.
----- fimple. I. 367.
Homicide. IV. 177.
Homine replegiando^vfTit de. III. 129.

Honorary feuds. II. 56. 215.

Honoris refpeButn., challenge propter. *

III. 261. IV. 352.
Honour, court of. III. 104.
- - » - - of a peer. I. 402.

, or dignity. I. 271.
----- feignory. II. 91.

Hop-binds, deftroying. IV. 247.
Horfe-races. IV. 173,
Horfe-ilealing. IV. 239.
Horfes, fale of. II. 450.
Hofpitals. I. 471. 474.
-----, their vifitors. I. 482.

Hotchpot. II. 190. 517.
Houfe, immunities of. IV. 223.

, larciny from. IV. 241.

Houfe-bote. II. 35.
Houfe-tax. I. 324.
Hue and cry. IV. 293.

Hundred. I. 115. IV. 411.

Hundred,



I N D
Hundred, aftioii agalnft, for robbery,

^c. HI. 1 60. IV. 246. 293.

Hundred court. III. 34. IV. 411.

Hundredors, challenge for defeft of.

in. 359. IV. 352.
Hunger, IV. 31.

Hunting. III. 213.
_ - _ _ _ by inferior tradefmen. III.

215. 40I.
'. ._- - night or in difguife.IV.

143, 144.

Hurdle. IV. 92. 377.
Hufband and wife. I. 433. IV. 28,

, injuries to. Ill, 139.
Huftings, court of, in London, III.

80.

Hydage. I, 310.

Hypotheca, II, 159.

J. I.

Jaftitation of marriage. III. 93.
Identity of perfon, IV. 396.
Idiot. I, 302. II. 291. IV. 24.

- - -, cognizance of. III. 427.
- - -, infpeftion of. III. 332.
- - -, marriage of. I. 438.
Idiota inquirendo, writ de. I. 103.

Idlenefs. IV. 169.

Jeofails. III. 406, IV. 375. 439,
Jerfey, ifland of. I. 106.

Jet/am. I. 291, III, 106.

Jews. I. 375. IV. 372.
- - -, children of. I. 449.
Ignominious punifhments. IV. 377.
Ignoramus. IV. 305.
Ignorance. IV. 27.

Illegal conditions. II. 156.

Imagining the king's death. FV. 76.

Imbezzling king's armour or llores.

IV. loi.
....... public money. IV, 121.

_ - > records. IV. 128.

Immediate defcent. II. 226.

------ ftates of the empire. II.

^0.

I X.

Imparlance. II. xix. HI. 299. 301.
xxii.

Impeachment in parliament. IV.25g.
---. of wafte. II. 283. V.

Imperial chamber. III. 39.
conftitutions. I. So.

. crown and dignity. I. 242,
Impediments of marriage. I. 434.
Implication. II. 381.
Implied condition. II. 152.

contraft. II. 443. III. 158.
----- malice. IV. 200.

warranty. II. 300.
Importing agnus dei, croifes, l^c. IV.

115.
._--._ counterfeit money. IV.84t

89.

Impoffible condition. II. 156.
Impollures, religious. IV. 62.

Impotency. I. 434,
Impotentiae, property ratione. II. 394.
Impreffing feamen. I. 419.
Imprifonment. I. 134. 136. IV. 377.

436.
- beyond fea. I, 137.

IV. 1 1 6.

,falfe.III.i27.1V.2i8.

Improper feuds. II. 58.

Impropriations. I. 386.
Incapacities. IV. 377,
Incendiaries. IV. 220.

Inceft. IV. 64.

Inchantment. IV. 60,

Incidental prerogatives. I. 240.
Inclofures, deftroying. IV. 247.
Incomplete judgments. III. 397,
Incorporation, power of. I. 472. 474,
Incorporeal hereditaments. II. 20.

Incorrigible roguery. IV. 169.

Incumbent. I. 392.
Incumbrances, covenantagainft. II. X.

Indebitatus ajjumpjit. III. 154.
Indef?afible right to the throne. 1,

1 95t
Indentures. II. 295.
_-__.-- of a fine. II. 351. xv.

India, mifdemefnors in. IV, 305.
Indicavitf writ of. III. 91.

Indi£lable»
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Inclinable, what. IV. 218.

Indidmcnt. IV. 302. ii-

- .
J copy of. III. 126. IV.

35'-
-------, locality of. IV. 303.
Individuals, offences againft. IV. 1 76.

Indorfement of bills and notes. II.

468. IV. 441.
Induftion to a benefice. I. 391. II.

312. IV. 107.

Indujlriam, property ^^r. II. 391.
Infamous witnefs. III. 370.
Infant. I. 463. II. 292. 497. IV. 22.

, carnal knowlege of. IV.212.
- - - -, cognizance of. III. 427.
- - - -, evidence by. IV. 214.

- - - -, infpeftion of. III. 332.

, in ventreJa mere. I. 129,130.
II. 169.

- - - -, privileges and difabilities of.

I. 464.
Infeodations of tithes. II. 27.

Influence on eleftions to parliament.

I. 178.

Information,compoundingof.IV.i35.

criminal. IV. 308. 429.

436-
- ex officio. III. 427. IV.

308.
- for charities. III. 427.
_ _ --in crown ofHce. IV.308.
._--___. ecclefiaftical courts.

m. loi.
-. exchequer. III. 261.

«_ __ nature of quo tear'

ranto. IV. 312. 441.
_ . rem. III. 262.

- of fuperftitious ufes. III.

428.
Informer, common. II. 43 7. III. 160.

IV. 308.

Infortunium, homicide /^r. IV. 182.

Inheritable blood. II. 246.
Inheritance. II. 11. 201.

------, canons of. II. 208.
_.--._, eitatcs of II. 104.

Initiate, tenant by courccfy. II. 127.

E X.

Injundion in equity. III. 443.
Injuries civil. III. 2.

with arid without force. III.

118.

Inland bill of exchange. II. 467.
Inmates. IV. 168.

Inn of court and chancery. I. 23,

25.

Innkeeper, aflion againfl. III. 164.
Inns, difordcrly. IV. 167.

Innuendo. III. 126.

InofHcious tellament. I. 448. II. 502.
Inquefl of office. III. 258. IV. 301.

424.
Inquifttio poji mortem. II. 68. III. 258.
Infidiatio viarum. IV. 372.
Injimul compiitajjent. III. 126.

Infolvency, aft of. II. 484.
Infolvent debtors. II. 484. III. 416.
Infpeftion, trial by. III. 331.
Inftallment. II. 312.

Injianter, trial. IV. 396. v.

Inftitutes of Juftinian. I. 81.

Inftitution to a benefice. I. 390. II.

23. IV. 107.

Infurance. II. 459. III. 74. IV. 441.
InterdiSlum. III. 442,
Intereffe Termini. II. 134.
Intereft of money. II. 455.
- - - - on bankrupt's debts. II. 488.
- - legacies. II. 514.
- - - - or no intereft, infurance. II.

461.
Interefted witnefs. III. 370.
Interlineation in a deed. II. 308.

Interlocutory decree in ecclefiaftical

courts. II r. loi.
---.- _ chancery.IU.

452.
_.-_._. judgment. III. 448.
Interpleader, bill of. III. 448.
Interpretation of laws. I. 58.

Interregnum. I. 196. 249.

Interrogatories, examination on. III.

383.438. IV. 287.

. - . , . _ - in chancery. III. 449.
Intellacy. II. 494.

Inteftatcs,
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Intellatcs, their debts and effcfts. IV.

425. 428.

Intrunon, information of. HI. 261.

- _ on freehold. III. 169.
'-

, writ of. III. 183.

Inventory of deceafed's effeds. II.

510.
Inveftiture. II. 209.

--of benefices. II. 23.
,__..- - - feuds. 11. 53.
.._--. - - lands, n, 31 1.

Involuntary manflaughter. IV^. 192.

Joiin, king, his refignation of the

crown to the pope. IV. 107. 111.

Joinder in demurrer. III. 3i5.xxiv.
_ of battel. III. iv.

. iiTue. III. 315.x. IV, 3 40.

iii.

Joint-tenancy in lands. II. 180.
__. things pcrfonal. II.

399-
Joint tenant, king cannot be. II. 409.
Jointure. II. 137. 180. v.

Ireland. I. 99.
Iron, Healing. IV. 233.
Irons to fecure prifbners. IV. 300.

322.
Iflands. n. 261.

IfTuable terms. III. 353.
I/fue at law. III. 313, 314.

, collateral. IV. 396. v.

---, feigned. III. 452.
in criminal cafes. IV. 339. iii. v.

- - - - equity. III. 448.
- - -, joinder of. III. 315.x. IV. 340.

iii.

, tender of. III. 313.
Mues, on a dijlringas. UI. 280.

Itinerant courts. IV. 411. 422.
juftices. III. 57. IV. 422.

Judges. I. 267. III. 25. IV. 440.
- - - -, affauhing them. IV. 125.
- - - -, how counfel for prifoncrs.

IV. 355-
, killing them. IV. 84.

- - - •, their commiflions. I. 267.

E X.

Judges, threatening or reproaching
them. IV. 126.

Judgment. II. xix. III. 395. v, vi.

xii. xxiv. xxvi.

-, aftion on. III. 158, 159.
421.

- in criminal cafes. IV.375.
iv.

-
, property by. II. 436.

-, relieved againft in equity,

III. 437-
jfudices ordinarii. III. 315.
Judicial power. I. 267. 269.

writs. III. 282.

Judicium Dei. IV. 341, 342.
- - - - 'ferriy aquae^ et ignis. IV.

344-
- - - - - parium. III. 350.

"Jure divino right to the throne. I.

191.

tithes. II,

25.

Jure, king de. I. 204. IV. jj.

Juris utrum, writ of. III. 252.

Jurifdiftion, encroachment of. UI.

III.
_-._--- of courts, fettled by
Edw. I. IV. 425, 426.

-- . -, plea to. III. 301.

^^- 333:
Jurors, fining or iraprifoning. IV.

361.

Jury, trial by. III. 349. IV. 349.

414. 441.

Jus accrejcendi. II. 1 84. v.

- - ad rem. U. 312.

- - duplicatum. II. 199.

- -Jiduciarium. II. 328.

- - imaginum. I. 406.

- - in re. II. 31 2.

- - legitimum. II. 328.

- - patronatus. III. 246.

- ' precarium. II. 328.

Juftice, free courfe of. I. 141.

- - - -, homicide in advancement of.

IV. 179.
Juftice,
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Juftice, king the fountain of. I. 266. King, his prerogative indebts, judg-
- - - -, negledl or refufal of. Ill, ments, and executions, ill. 420.

109. ----- revenue, extraordinary. I,

- - - -, offences againft. IV. 128. 306.

Juftice-fcat, court of. III. 72. - — --_..-, ordinary. I. 281,

Jitjlicies, writ of. III. 36. - - . . _ royal family. I. 218. 224.
Juftifiable homicide. IV. 178. a feals. II. 346,347. IJI. 47.
Juftification, fpecial. III. 306. ..-----^ counterfeiting. ,IV.

Juftifying bail. III. 291

.

83.89. •— - - - filver. II. 350.
- - - - - fovereignty. I. 241,

K. title. I. 190.

, contempts .againft.

Keeper, lord. III. 47. IV. 123.

Kidnapping. IV. 219. ubiquity. I. 270.

Kindred, how numerous. II. 205. - - -, injuries to or by. III. 254.
King. I. 190. - - -, levying war againlt. IV. 81.

- - - can do no wrong. I. 246-. III. - - -, refufal to advife or allift him.

254. IV. 32. IV. 122.

- - -, compaffing or imagining his King's bench, court of. III. 41. IV,
death. IV. 76. 265.

- - -, his councils. I. 227. . - _ . — ., juftices of, killing

, counfel. III. 27. them. IV. 84.

- - courts, contempts againft. Knight bachelor. I. 404.
IV. 124. - - - - banneret. I. 403.

- dignity. I. 241. of the bath. I. 403.
duties. I. 226. ------- garter. I. 410.

enemies, adhering to. IV. ----- — (hire, his eleftprs. I.

82. 172.
- government, contempts a- - - - - to be returned on a lord*»

gainft. IV. 123. jury. HI. 359.
. - grants. II. 346. Knight's-fee. I. 404. 410. II. 62.

money, counterfeiting. IV. Knighthood. I. 404. II. 69. IV. 437.
84. Knight fervice.,II. 62.

palaces, contempts againft.

IV. 124.
------ perfedlion. I. 246. L.
------ perpetuity. I. 249.
. perfon, contempts againft. Labour, foundation ofproperty. II. 5.

IV. 123. - - - -, hard. IV. 377.
------ pleafure, how undexftood. Labourers. I. 4O7. 426.

IV. 121. Laches. I. 247.
- . power. I. 250. of infant. I. 465.
- - prerogative. I. 237. Laefae majeflatis, crimen. IV. 7$*.i<)*

_--, contempts^ Laejionefidei, fuit./r^. III. 52.
againft, IV. 122. Laity. 1. 396.

. .-^ felonies a- Lancafter, gounty palatine of. I.

gainft. IV. 98. H6,
Lancaftery
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Lancafter, county palatine of, it's

courts. III. 78.

-, duchy of, it's courts. III.

78.

Lands. II. 16, 17.

, property in. H. 7-

Land-tax. I. 308. IV. 423..

Lapfe. II. 276. IV. 107.

Lapfed legacy. II. 513.

Larciny. IV. 229.
- - - -, appeal of. IV. 314.
_ - - -, compound. IV. 240.

- - - - from the houfe. IV. 241.
.._____-- perfon. IV. 242.

- - - -> grand. IV. 229.
- - - -, mixed. IV. 240.
- - - -, only of things pcrfonal. IV.

232.

, petit. IV. 229.
- - - -, fimple. IV. 229.

Lathes. I. 116.

Latitat, writ of. III. 286. xviii.

Law. L 38.
- - -, aniendnifnt of, ftatute for. IV.

441.
- - -, and equity, courts of, how

diftinguilhed. III. 429.
- - -, canon. I. 14. 19. 79. 82, 83.

- - -, civil. I. 80.

. and canon, authority of.

1. 14. 79. 83. IV. 421, 422.
._ . -, rejefted by

the Englilh nobility. I. 19.

- - •, comniion. I. 63.. 67.

, divine or revealed. I. 42.
- --. , ofiences

againft. IV.. 43.
.--, feodal. II. 44. IV. 418.
»- - french. III. 317. IV. 416.

428.
- - - greek. III. 3.21.

, hillory of. IV. 407.
- - - latin. III. 319. IV. 428.
- - -, martial. I. 413. IV. 436.
- - - merchant. I. 273. IV. 67,

- - -, municipal. I. 44.
- - of nations. 1.43-.

E X.

Law of nations, offences agalnH.

IV. 66.

- - - - - nature. I. 39.
, - - - _ parliament. I. 163.
- - - fide of the chancery. III. 47,-----_ .. exchequer. III. 45.
- - -, ftatute. I. 85,.

- - -, unwritten. I. 63. IV. 408.
- - ', wager of. III. 341. IV. 414,

424.
- - -, written. I. 85^.

Lawing of maftiffs. III. 72.
Lay corporations. I. 470.

inveftiture of bifhops. I. 378'. '

Lazarets, eicaping from. IV. 162^
Lead, ftealing. IV. 233.
Leading interrogatories. III. 449.
Leap-year. II. 141.

Leale. II. 317. ii.

andrcleafc. II. 339. ii.

- - - -, entry, and oufter, rule to con-
fefs. III. 204. ix.

Leet. IV. 273. 411.424,
Legacies. II. 512.

- - - - -, fubtraftion of. III. 9?^

Legal eftates for life. II, 124. 126.

129.

Legatine conftitutions. I. 82.

Legiflative power. I. 147.

Legiflaturc, how far controllable. 1.

v6i.

Legitimate child. I. 446.
Lending. II. 454.
Letter, demanding money, ^c. IV.

144.
- - - - miffive, for clcding a bilhop,

L 379.
___-__-, in chancery. III. 445..

- - - -, threatening. IV. J 37. 144.

Letters patent. II. 346.

Levant and couchant. HI. 9. 339.
Levari facias, writ of. III. 417.
Levitical degrees. I. 435.
Levying money without confent of

parliament. I. 140.
- - - - war "againJi the king. IV.

81,
'

Lewd-
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Lcwdncfs. IV. 64.

Lex manifefia. III. 344.
- - talionis. IV. 12.

Libel, immoral or illegal. IV. 150.
- - -, in ecclefiaftical courts. UI. 100.

- - -, malicious. III. 125. IV. 150.

Liberam legemt lofing. III. 340. IV.

.348;
Liberties or franchifcs. II. 37.
liiberty, civil. I. 6. 125.

- — -, natural. I. 125.
- - - - oftheprefs. IV. 151.

- - - -, perfonal. I. 134.
_.-___ , criaies againll. IV.

218.
m ^ —,

perfonal, injuries to. III.

, 127.
'.__-, political. I. 125.

Licence for marriage. I. 439.
- - - * from the pope. IV. 115.
- - - - of alienation. II. 72.
----- mortmain. II. 269.- - - to agree, in a fine. II. 350.

xiy.

Licenfed curate. I. 394.
Licenfing of books. IV. 152. 439.
Licentia eoncordandi. II. 350, xiv.

- - - - hquendi. III. 299.
Liege. I. 367.
Lieutenant, lord. I. 411. IV. 272.

Life. I. 129.

- - -, crimes againft. IV. 177.
- - -, eftate for. 11. 1 20. v.

Ligan. I. 292. III. 106.

Ligeancc. I. 366.

Light. II. 14.

. houfes. I. 264.
- - - - prefumption. III. 372,
Limbs. I. 130.

Limitation of entries, aftions, and

indiftments. III. 178. 188. 192.

196. 250. IV. 306. 308. 315.

351- 436.
_ - — - — eftate. II. 155.
._--., ftatutes of. III. 306.

Limited adminiftraticn. II. 506.

Limited fee. II. 109.
- property. II. 391.
Lineal confanguinity. II. 203."

- - - - defcent. II. 210.
----- — of the crown. I. 1 94,
- - - - warranty. II. 301.
Linen, ftcaling, from place of ma-

nufacture. IV. 239.
Lip, cutting of. IV. 207,
Literary property. II. 405.
Litigious church. III. 244. 246. ^

Littleton. I. 73.
Liturgy, reviling of. IV. 50.
Livery in chivalry. II. 68,

deed. II. 315.
-^ - - law. 11. 316.
of feifin. II. 3 1 1 . i.

Loans, compulfive. I. 140. IV. 436.
Local aftions. III. 294.

* Locality of trial. III. 384. IV. 303.
Locks on rivers, deftroying. IV. 144.
Logic, it's effefts upon law and theo-

logy. L33.IL 58. IV.417.
Lollardy. IV. 47.
London, courts of. III. 81.

- - - -, cuttoms of. I 75, 76. n.

- - - -, franchifes of, not forfeit-

able, m. 264. IV. 424.
- - - -, mayor and aldermen of,

their certificate. III. 334.
Lord and vafal. II. 53.

, feodal. II. 53.
Lords committees for courts ofjuftice.

in.s7.
- - -, houfe of, it's attendants. I.

168.
- - - may kill the king's deer. 1. 1 67.
- - - fpiritual. I, 155.
- - - temporal. I. 157.
- - - triors. IV. 259, 260. 440.
Lotteries. IV. 168.

Lunatics. 1. 304. II. 291. IV. 24.395.
- , cognizance cf. III. 427.
- - -• - -, marriage of. I. 439.
Luxury. IV. 170.

Madder



INDEX.
M.

Maider roots, ftealipg them. IV.

233.
Madhoufes. I. 305.
Magiftrates. I. 146.

, oppreffion of. TV, 141.
.,-.-., fubordinate. I. 338.
...__-, fupreme. I. 338,
Magna ajjifa eligenda, writ de. III. 351,
- - - -carta. I. 127, IV. 423.425.
----- ., it's contents. IV. 423,

424.
Mainour. III. 7 1 . IV. 307.
Mainpernors. III. 128.

Mainprize, writ of. III. 12S.

Maintenance of baftards. I. 458.
._- — --- children. I. 447.
-_.-__ — parents. I. 454.

fuits. I. 428. IV.

.---t.-- wife. I. 442,
Making law. III. 343.
Mala inje. I. 54.

probibita. I. 57.
Mal-adminiftration of government.

IV. 121.

Male preferred to female in defcentJ.

1.
1 94. II. 212.

- - - line preferred to female. 1.
1 94,

- - - (lock preferred to female. II.

234.
Malice exprefs. IV. 1 99.
- - - - implied. IV. 200.
- - - - prepenfe. IV. 198. 206.
Malicious mifchief. IV. 244.
----- profecution. III. 126,
Malt- tax. I. 313.
Man, ifland of. I. 105.
Mandamus, writ of. Ill, IIO, 264.

IV. 441.
Mandates royal to the judges in pri-

vate caufes. 1. 142. IV. 426.
Manhood. II. 54.
Manor. II. 90.

Manfion-houfe. IV. 324.
Vol. IV.

Manflaughter. IV. 191.
. . . _, conviftion of. IV. iv^

Manftealing. IV. 219.
Manufafturers, feducing them abroad,

IV. 160.

Manufaftures, encouragement of. IV.
428.

Manumiffion of villeins. Il, 94. 347,
Marchers, lords. I. 398.
Marches. I. 398.
Marine felonies, how clergyable. IV»

373-
-__-._.. — triable.IV.269.

Mariners, wandering. IV. 164.
Maritagium. II. 70, 71.
Marttare. II. 71.

Maritime caules. III. 106.
- - - — courts. III. 69.
- — - - Itate. I. 41 7.

Mark, fubfcribed to deeds, II. %Ci^1

Market. I. 274. III. 218.
- - - -, clerk of, his court. IV. 275#
- — - overt. II. 449.
- - - - towns. I. 1 14.

Marque and reprifal, I. 258.
MarquefTes. I. 397.
Marriage. I. 433.
----., clandeftine or irregular. I.

439. IV. 162.

, - - . - contract, fuit for. Ill, 93*
-----, forcible. IV. 208.
----- in chivalry. II. 70. IV5

418. 420, 421.
focage. II. 88.

----- licences and regiftersj forg-

ing or deftroying. IV. 163. 249.
- _ _ - - of royal family. I. 225.

IV. 117.

-----, property by. II. 433.
----- fettlement. II.' 364.
. _ . . .-,-----, it's antiquity.

II. 138.

Marriages, when good. I. 440.
Marfhall of the king's bench. III. 42.
.- -_---. — -, cullodjr

of. HI. 285.

Cj JVIarfha>l
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Marfliall of the king's hoft, certificate

of. III. 334.
Marihalfea, court of. III. 76. IV.

276.

Martial, courts. I. 415.
- - . _ law, 1, 413. IV. 436,
Mafs books. IV. 115.

Mafterand fervant. I. 423.
- - - - in chancery. III. 442.

, injuries to. III. 141.
- - - - of the rolls. III. 442.- ..-_,- -, his judicial au-

thority. III. 450.
Materia prima. III. 322.

Materna tnatemis. II. 236.
Matrimonial caufes. Ill, 92.

Matrons, jury of. Ill, 362. IV. 395.
Maxims. I. 68.

Mayhem. I. 130. III. 121. IV. 205.
-----, appeal of. IV. 314.

, infpeftion of. HI. 332.
Mayors. IV. 413.
Meafures. I. 274. IV. 275. 424.

, falfc. IV. 157.
Mediate ftates of the empire. II. 60.

Medietate, jury de. III. 246. 360.
IV. 128. i66. 278. 352.

Mediterranean pafTes, counterfeiting

of. IV. 249.
Members of parliament, 1. 153.
Memory, time of. II. 31.
Menaces. III. 120.

Menial fervants. I. 425.
Men/a et tbore, divorce a. I. 440. III.

94.
Mercen-lage. I. 65. IV. 412.
Merchants, cuftom of. I. 75.

-, foreign. 1. 260. IV. 424.
Mercheta. II. 83.

Mpre right. U. 1 97.
-

, not afiignable. II. 290.
Merger. II. 177.

11. C9,

5. III.

-, writ of. HI. 234.
Metaphyfics, their effefts upon law

and tiuioJogy, U. 58. IV, 41 7, -

Mefnc lords. 11. 59,
procefs. III. 279. 415.

Michel-gemete. I. 147.
Michel-Jynotb. I. 147.
Middlefcx, bill of. III. 285. xviii.

Migration. II. 7.

Military caufes. IH. 103.
----- courts. III. 68.
- feuds, II. ^7.

- oifences. I. 415. IV. lOi.

- - - - _ power of the. crown. I. 262.
Hate. I. 408,
tenures. 1. 287.

----- teftament. I. 416.
Militia. I. 409. 411,41 2.

Mines. I. 294.
, deftroying their works. IV.

247.
5

, ftcaling ore out of. IV. 233:
Minority, none in the king. I. 248.
Minors not to fit in parliament. I."

162.

Minftrells. II. 96.

.

Mif-adventure, homicide by. IV.l 82.
Mifchief, malicious. IV. 244,
Mifdemefnor. IV. i . 5.

Mife. III. 305. V.

Misfortune. IV. 26.

Mifnofmer. HI. 302. IV. 334.
Mif-pleading, when cured by verdifti

HI. 394.
Mifprifion. IV. 119.
> . . - - _ of felony. IV. 121.
- treafon. IV. 120.

Miftake. IV. 27.
Mif-ufer. H. 153.
Mitter k droit, II. 325.

-/' sJiaU. 11. 324.
Mittimus. IV. 300.
Mixed aftions. HI. 118.

- - - - larciny. IV. 240.
- - - - tithes. II. 24.

Modus decimandi. U. 29.
Mo'e'rda. IV. 194.
Molliter manus impofuit. III. 1 2 r

,

Monarchy. I. 49.
Money. I. 276.
- - - - bills, I. 170. 184.

- - - - coijj«erfeiti»g. IV. 84. 88.

Money



IN D E x:

Money received to anothcr'a ufc, ac-

tion for. III. 162.

Monk. I. 132.

Monopolies. IV. 159.436-
- - . _ , Hay of wits therein. IV.

116.

Monfters. 11. 246.

Monjirans de droit. III. 256.

Month. 11.141.

Monuments. II. 428.

Mart £ cmeftory affife of. III. 185.

Mortgage. U. 157. IV. 435.
- - , how confidcrcd in equity.

111.435-
Mortmain. I. 479. II. 268. IV. 108.

424. 426. 441.
Mortuaries. II. 425.
Mortuo vadio, ettate in. II. 157.

Mother-church. I. nz.
Motion in court. UI. 304.

Moveables. II. 384.
- -, property in. II. 5.

Mount, or bank. 1. 326.

Mountebanks. IV. 167.

Mulier puifne. II. 248.

Multiplicity of laws, it*» original.

ni. 325.
Municipal law. I. 44.
Murder. IV. 194.
----- by perjury. IV. 138. 196.

, - _ - -, convidion of. IV. i.

-----, indidlment of. IV. ii.

« - - - -, when pardonable. IV. 194.

400.
Murdrum. III. 321. IV. 195.
Muta canum. II. 427.
Mute, Handing. IV. 324.
---.- , advif1ngit.IV.126.

Mutilation. I. 1 30. III. 121. IV. 207.

- - - - - -, punifhment by. IV.377.
Mutiny -aft. I. 414.
Mutual debts. III. 305.

N.

National debt. I, 326. IV. 440.

MfttionS) law of. I. 43, IV. 66.

Nativi. II. 94,
Natural liberty. I. 1:25.

life. I, 132. II. lii.'

----- perfons. I. 123.
Natural born fubjefts. I. 366. 371;
Naturalization. I, 374. II. 250.
Nature, crime againft. IV. 215.
- - - -, guardian by. I. 461.
- — -, law of. I. 39.
Navigation afts. I 418. IV. 439,
Navigations, deftroying. IV, 245.
Navy, articles of. I. 420.
Ne admittas, writ of. Ill, 248.
- - exeat regnum. I. 137. 266. IV.i 22*
- - injufie vexest writ of. UI. 234,
Neceflity. IV. 27.
- -

, homicide by. IV, 178.
Negative in corporations. I. 478.
----- of the king. I. 154.
Negleft of duty, aftion for. III. 163.
Negligence of officers. IV. 140.
Negligent efcape. III. 415. IV. 130,^

Negro. I. 1 27. 425. II. 402,
Neife. II. 94.
Nembda. III. 350.
New affienment. Ill, 311.

trial. III. 387. IV. 361. 438:
News, falfe. IV. 149.
Next of kin. II. 224.
"Nient culpable, plea of. IV. 339.
Night, in burglary, what. JV, 224.
Nightwalkers. IV. 292.

l^ihil diciti judgment by. III. 2965

397-
- - -, return of, to writs. III.282.xiv.

Nil debeti plea of. III. 305.

Nifi prius, courts of. III. 57.

, jullices of. in. 59. IV,

269.
_ , trial at. III. 353. IV. 351,
-----, writ of. III. 354. Z*

Nobility. I. 396.
, it's ufes. I. 157.

Noflurnal crimes, how prevented or

refilled. IV. 180.

Non ajfumpjit. III. 305.
. - - infra/ex annss. III. 308.'

G g 2 Non
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Ken tempos mentis. I. 304. II. 497. IV.

24- 395-
• - €ttl. IV. 339.
*• - culpabilisf plea of. Ill, 305, IV.

339-
• - decimandoj prcfcription de. II. 31.
- - ejl fa£}um, plea of. III. 305.

T ' fft inventusy return of. Ill, 283.
xiv, XV. xviii.

^ - cbftante. I. 342. II. 273. IV.

401.
'- - frofequititr. III. 296.
- - fum informatus, judgment by. Ill,

397-
NoB-claim in fines. II. 354.
... _ - - of infants, I. 465.
Nonconformity. IV. 51. 432.
Nonjuror. IV. 124.

Non-payment of ecclefiaftical dues.

III. 89.

Non-refidence. II. 322.

Npnfuit. III. 296. 316. 376. r.

•
, judgment as in cafe of. III.

357.
Kon-ufer. II. 153.
Northern borders, rapine cm. IV.

245.
Northumberland, theft in. IV. 259.
Norman conqueft. I. 99, IV. 414,

415.
- - - - iflcs. 1. 106.

Nofe, cutting off or Hitting. IV. 207.

248. 377.
Not guilty, plea of. III. 305. X. IV.

338. iii.

Note of a fine. II. 351. xy.

- - - - hand. II. 467, \

Notice inejeftment. III. ao3.viU.
• - - - of trial. III. 357.
Vovel dij'eijin, affife ©f. III. 187,
Novels, in the civil law. I. 81.

Kudutn palium. II. 445.
Hul dijeiftn, plea of. III. 305, II.

xviii.

- - tiel record. III. 33-1.

- - tortf plea of. III. 30^.^

Nuncupauyc will*. XL 500,

Nurture, guardian for. 1. 46?;
Nufance, abatement of. III. c.

- - - - -, affife of. III. 220.
- - - - -, common. IV. 1 66,
""*•-> private, m. 216.

O.

Oath ex officio. HI. 101. 447.
- - - of the party. HI. 382. 437."

Oaths to the government, refufal «r
negleft to take them. I. 368. IV.
n6, 117, 123.

''

, volunury and extrajudicial, rV»
137.

Obedience to parents. I. 452;
Objeits of the laws of England, I,

121.

Obligation of human laws. I. 57,
» or bond, II. 340. xiii*

III. iix.

Obftrufting of procefs. IV. 129.
Occupancy. II. 3. 8. 258. 400.
Odhal right. II. 45.
Odio et atia, writ de. III. 1 28.

Oeconomy, public, offences againft;

IV. 162.

Office found. III. 259.
, inqueft of. III. 258.

Officers, arrcft by. IV. 292.
, killing them in executing

their office. IV. 200.

- - - - of courts, their cerdficatot

III. 336.
- - - -, refufal to admit. III. 264.
- - - -, removal of. III. 264.

Offices. I. 272. II. 36.
- - - > and penfions, doty on. 1,3 z^»

Officiot oath ex. III. 101. 447.
Oleron, laws of. I. 418. IV. 423.
Opening council. III. 366.

Oppreffion of crown, how remedied*

I. 243.
magiftratcs. IV. 1 41,

Option of the archbiihop, I. 38l'»

Oftignal Wfits. UI. 274,
Orchard*^



IV.

INDEX.
Orchards, robbing of. IV, 233. Paper book. III. 317.'

Ordeal, trial by. IV. 342. 414. 425. . . -credit. I. 328. II. 466. IV,
Order of feffions. IV. 272. 441.
Orders, holy. I. 388. ^ Papirian code. I. 81.

Original contradl of king and peo- Papifts, children of. I. 449. 45 iT

- - - -, incapacities of. li 257.293,"
- - - -, lawsagainft. iy.55.87.425.
Paramount, lord. II. 59. 91.
Paraphernalia. II. 435,
Paravail, tenant. II. 60.

Parcels in a conveyance. II. i, ii. iy.

Parceners. II. 187.

Parcofacio, writ de. III. 146.

Pardon. IV. 316. 337. 376. 396.
- - - - for difcovering accooiplicct

or receivers. IV. 331.
- - - - not pleadable to impeach-

ment. I. 334. IV. 261. 399.440,
Pardoning, prerogative of. I. 269.

IV. 397.
Parent and child. I. 446.
- - - -, injuries to. III. 140.

Parental power. 1. 452.

Parents, ^r, their confent to marrif

age, I. 437.
Pares curtis. II. 54*

, trial /^r. Ill, 350.
Parifh. I. III.

Parifh-clerk. I. 395.
Park. II. 38.416.
Parliament. I. 141. 147. IV. 412.

425. 428.

, court of the king in. IV.

259, 263.
, difufc of, IV. 437,

----__ of France, 1. 147.
._-.,-, power of. I. i6o,

rolls. I, i8i.

---_--, fummons of. 1.
1
50.

Parliamentum indoilum. 1. 177.

Parol conveyances. II. 297.
- - -, demur of. III. 300.

- - - evidence. III. 369.

,
_ - - or pleadings. Ill, 293.
Parricide. IV. 202.

Parfon. I. 384.

, - - - - imparfoneo* I. 39I•

G g 3 Particular

pie. I. 211. 233.
'-------.-- - fociety. I. 47.
----- conveyances. II. 310.
- - - - - of a deed. II. 296.
----- procefs. III. 279.
----- writ. Ill, 272. vii. xiii.

Orphanage. II, 519.
Oftium ecclefiae, dower ad. II, 132,
Overfeers of the poor. I. 359.
Overt aft of treafon. IV. 79. 86.357.
- - -, market. II. 449.
- - -, pound. III. 12.

Oufter of chattels real. III. 198.
----- freehold. III. 167.

Oufierlemain. II. 68.

Outlawry. I. 142. III. «84. xvi

3»9-
Owling. IV. 154.
Ojer. ni. 299. xxii.

r - - and;«frw;>^,comOTilEonof. IV,

269. i.

•
, juftices of, killing

them. IV. 84.
O^ez. IV. 340.

P.

Pains and penalties, a£l to inflift. IV.

259,
Pais, matter ;». II. 294.

, trial per. III. 349. IV. 349.
Palace court. III. 76.
Palatine counties. I. 116. IV, 431.
-----.---, their courts. JII.

*79-
Pandefts. I. 81.

----- difcovered. I. 17. 81.

Panel of jurors. JII. 354, IV, 302.

350-
Papal encroachments. IV. 104.

f - - procefj, obedience w. IV. 115
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Particular eflate. II. 165. Peerage, benefit of, in offencet. IV.
. _ - _ - tenants, alienation by. II. 367.

274. Pcerefles. I. 40!;

Parties to a deed. II. 298. ii, iii. Peers, great council of. I. 227, 228.

-_---_ fine. II. 355. - - -, hereditary counfellors of the

Partition. II. 189. crown. I. 227.

, deed of. II. 323. - - -, houfe of. III. 5J.
--__-, writ of. II. 189. - - -» pedigrees of. Ill, 106.

Partnerfhip, cogiuzable in equity, , privileges of. I. 401. 111.359.^

III. 437, IV. 253. 273. 367.
Pafs-ports, I. 260. - - -» protefts of. I. 168.

-__-__, violation of. IV. 68. - - -> proxies of. I. 168.

Pafture, common of. II. 32. , trial by. 1. 401. IV. 260.348.

Patents. II. 346. Peineforte et dure. IV. 325.
. for new inventions. IV.159, Penal ftatutes. 1. 88. IV, 429.

- - — of peerage. I. 400. Penalty of a bond. III. 435.
__.->_ precedence. III. 28. Penance, commutation of. IV. 105,

Patent-rolls. II. 346. 217.276.- - writs. II. 346. for (landing mute. IV.325.

Faterna Paternis. II. 2^6. _ _ . . _ in eccleliaftical courts. iV.

Pairiam, trial per. Ill, 349. IV. 349. 105. 275. 368.

Patronage. II. 21. P^W/f»/^ //V^, adminiftration. II. 503,
. - _ _ _, difturbance of. III. 242. Penfion, ecclefiaftical. I. 281. 11,40.

Pauper-czuks. III. 400. from the crown. I. 176.

Pawns. II. 452. ---_-__--__ , duty on, I.

Payment <j{ deceafed's debts. II. 51 T. 326.
.---.. -money into court. III. - - - • from foreign princes. IV. 122.'

304. Penlxoners excluded from the houfe of

Peace and war, right of making. I. commons. I. 175.
z^y. People. I. 366.

- - -, breach of. IV. I42. Per et eui, writ of entry in. III. l8l*

- - -, clerk of. IV. 272. - ' my et per tout^ feifin. II. 182.

-• - -, commiffion of. I. 351. IV. - - quod. III. 124.

27p. - -, writ of entry in. III. 181.

- - -, confervation of. I. 349. Peremptory challenge. IV. 3 5 3. 3 96.

- - -, juftices of. I. 349. IV. 270. ------- mandamus. III.111.265.

282. 290. 292. 428. ------- writ. III. 274.

, conviftion by. IV. Perfeftion of the king. I. 246.

281. Perjury. IV. 137.
- - -, oiFences againft. IV. 14a. — - - in capital cafes. IV. 138,

- - -, fecurity for. IV. 251. 254. ig6.

- - -, the king's. I. 117.268.350. Permiffive wafte. II. 281.

PeculatUi. IV. 122. Pernancy of profits. II. 163.

Peculiars, court of. HI. 65. Perpetual curate, I. 394.
Pecuniary caufes, in ecclefiaHical Perpetuating the teftimony of wit-

courts. III. 88. neffes. Ml. 450.
----- -legacies. II. 512, Perpetuity of the king. I. 249.

Perfccution^
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^rcrfecution, religiouj. IV. 46. 428.

432.
Pcrfon, injuries to. III. 119.

- - - -, larciny from. IV. 242.

- - - -, ofFences againft. IV. 177.

Perfonal aAions. III. 117.
-- - ^ where they die with

the perfon* III. 302.
aflets. II. 510.

» _ chattels. II. 387.
» > . _ - fecurity. I. 129.

- - « # - things. II. 3S4.
----- tithes. II. 24.

Perfonating others in courts, ^c. IV.

128.
>._--- proprietors of ilock. IV.

249.
Perfons artificial. I. 123. 467,

natural. I. 123.
- - - -, rights of. I. 122.

Peter-pence. IV. 107.

Petition of appeal. III. 454.
----- bankruptcy. II. 480.

right. I. 128. III. 256.
IV. 437.

Petitioning, right of. I. 143. IV.

147.
- -, tumultuous. 1. 143. IV,

>47-
Petty bag office. III. 49.
- - - ponltables. I. 355.
- - -jury. m. 351.
- - - larciny. IV. 229.
- - - ferjeanty. II. 81.

- - - feffion. IV. 272.
~ ' - treafon. IV. 75. 203,

Pews. II. 428.

Phyficians, &c. JIJ. 122. IV. 197-

Piepoudre, court of. III. 32.

Pignus. II. 159.
Pillory. IV. 377,
Piracy. IV. 71.

Pifcary, common of. II. 34. 39.
Placemen excluded from the houfe

of commons. I. 175. IV. 440.
Phgiarii. IV. 219.
yiague, irregularity during. IV. 161.

E X.
Plaint. III. 273,
Plaintiff. III. 25.
Plantations, I. 106.
------, deftroying of. IV. 246,
Plants, deftroying of. IV. 247,
- - - -, ftealing of. IV. 233.
Plea, at law. II. xviii. III. 301. k,

xxii.

- - -, in bar of execution. IV.396.V.
- - - - - equity. III. 446.
- - - to indiflment. IV. 332. iii.

Pleadings. III. 293. IV. 427.
Pleas of the crown. III. 40. IV. t,

424.
Pleafure of the king, how underftood.

IV. 121.

Plebijcita. I. 80.

Pledge. II. 452.
- - - -, eftates in. II. 157,
Pledges of appearance. III. 280. vii.

xiii.

battel. III. iv.

_ _ profecution. II. xiv. xvii.

III. 275. III. i. iii. vii, viii. xiii.

Plegii de pre/eqaendo in replevin. III.

147.
- retorno hahendo. III. 147.

Plena probatio. III. 371.
Plenarty. III. 243.
Plenum dominium. II. 312.

Plough-bote. II. 35.
Pluries habeas corpus. III. 135.

writ. III. 283. XV. IV. 319.
Pocket-lheriffs. I. 342.
Poifoning. IV. 196.

Police, offences againft. IV. 162.

Policies of infurance. II. 460. IV.

441-
._----- -, court of. III.

74-
Political liberty. I. 125.

Poll, deed. II. 296.

Polls, challenge to. III. 361. IV.

352.
Polygamy. I. 436. IV. 163.

Pone, writ of. III. 34. 195. 280, ii.

xiii.

G g 4 Poor.
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Poor. I. 359.
Poor-laws. I. 131. 359. IV. 432.
Poors-fectlements. I. 362.

Pope, his authority, how demolifhed.

IV. 104. 421. 428. 430.
------ encroachments. IV. 104.

419.424,425.
jurifdidion, defending it.

IV. 87. 115.

.. - -, reconciliation to. IV. 87.

Popery. IV. 55.
Popifli books, importing or felling.

IV. 115.
', - - - prieft. IV. 57. 87. lit;.

recufants. IV. 56. 124,
• - - - feminaries, education in. I.

451. IV. 55. 115.

^ J ~ ^ ---, maintaining. IV.

115.

Popular aftions. II. 437. Ill, 160.

Portions, method of raifing. II. vii.

Port-reeve. IV, 413.
ports and havens. I. 264.
Pofitive proof. III. 371.
FcJJe comitatus, I. 343.
" , negleftingtojoin.lv.

122.

Poffeffion, aftual right of. III. 180.
" , apparent right of. III. 1 77.

179.
• ----, eftates in. II. 163.
- — — , naked. II. 195. III. 177.
"----> property in. II. 389.

-, right of. II. 196.
• ----, writ of. III. 202, 412,

xii.

Poffeflbry aftion. II. 19S. III. 180.

poffibilities not aiBgnable. 11. 290.
Toji, writ of entry in. III. 182.

Poft-diffeifin, writ of. III. j 88.
Fojlea. III. 386. xi.

Poll-i^ne. II. 350.
Pofthunfioiis children. II. 169.
Poft-lecters, ftealing. IV. 240.
Poll-man in the exchequer. III. 28.
Poft-ofiice. I. 321.
-

, milhehaviour of it's offi-

cers. IV. 1^4.

E X.

Pound. III. 12.

Poundage. I. 315. IV. 437,
Pound-breach. UI. 146.
Pow-dike, cutting. IV. 245,
Power of the crown. I. 250.
----.._> parent. I. 452.
i*oyning's law. I. 102, 103,
Praecipe, writ of. III. 274.

ia capitBt writ of. HT. ig"^-.'

. - _ - . - common recoveries. II*

358. xvii.

- - - - - - fines. II. 350. xivt

-, tenant to. lU. 182,

praemunire. IV. 103. 428.
Praetor's edifts, I, 80.

Pre-audience. III. 28.

Prebendary. I. 383.
Precedence. II. 224. ^"jz. III. 105,^

_._--__, patent of. III. 28.
. . _, table of. I. 405.
Precedent conditions. II. 154.
Precept of eIe£Uon to parliament. I.

Pre-contraft. I. 434.
Predial tithes. II. 24.

Pre-emption. I. 287. IV. 1 16. 424;

439-
Pregnancy, plea of. IV. 394.

, trial of. 1.456. IV. 395.'

Premier ferjeant. III. 28.

Premifes of a deed. II. 298. i, ii, iii.

Prerogative. 1.141.237.252. IV,

431.432.
, .

., caufes of it s incrcafe

and decline. IV. 433.
. -, comparative review of,

1.334. IV. 440.
. , -,

,-_._--, contempts againlt. IV,

122.
_ _ - - copyright*. II. 410.

.__-.-- court. II. 509. III. 6^.
>_.----, felonies againft. IV. 98.
. . -, property by. II. 408.
Prefcription. II. 263.
-_-----, corporations by. 1. 473.

- -> time of. II. 31.

Prefentation to benefices. 1.389. II.23.'

Piefentativc



INDEX.
Prefentative advowfons. II. 22. Privies to a fine. II. 3^5*
Prefcntment of copyhold furrenders. Privilege. I. 272.

n. 369. , bill of. III. 289.
l._- _- offences. IV. 301, - - - _ - from arrefts. III. 289,
Prefidcnt of the council. I. 230. - - - — of parliament. I. 164..

Prefs, liberty of. IV. 151. --.__, vvrit of, I. 166.

Preffing of fearocn. I. 418. Privileged places. IV. 1 29.
- - - - to death. IV. 328. villenagc. II. 98.
Prefumptiohs. III. 371. PrivUegia. I. 46,
Prefumptive evidence of felony. IV. Prmlegium clericale. FV. 365.

358. -
, Tpropexty propter. II. 394.

"._.-/- . . heir. II. 208. Privy council. I. 229.
Pretended titles, felling or buying. - - - counfellor, killing or attempt

IV. 135. to kill. I. 232. IV. 100.

Pretender and his fons, treafons re- - - - feal. 11. 347.
lating to. IV. 91. fignet. II. 347.

Prevention of crimes. IV. 251. - -, forging them. IV. 89.

, homicide for. - - - tithes. I. 388.

IV. 180. verdia. HI. 377. IV. 360.
Price. II. 446. 454, Prize caufes. III. 108.

Prieft. I. 388. , commiffion of. III. 69,
Primae preces. I. 381. Probable prefumption. III. 372,
Primary conveyances. II. 310. Probate of will. II. 508.
Primerfine. II. 350. Procedendo, writ of. I. 353. III. 109*
- - - -feijin, II. 66. 87. IV. 418. Procefs, civil. III. 279. xiii.

Primogeniture. I. 194. U. 214. IV. -
i-

- -, criminal. IV. 318.

421. , obftrufting it's execution.

Prince of Wales, I. 223. IV. 129.
'

Princes of the blood royal. I. 2t^. Prochein amy. I. 464.
Princefs of Wales, violating her. I. Proclamations by the king. I. 270.

223. IV. 81. IV. 431.
'-

royal. I. 223. of a fine. II. 352.xvi.

...... . _j violating her, 1. 223. .------ - on attachment in chan-

IV. 81. eery. III. 444- „, „
Principal and accefTory. IV. 34. exigent. III. z84.

------ challenge. III. 363, xvi. IV. 319.
Prior. I. 155. - the riot-aft, IV.

Priority of debts. II. 511. 143.
Prifage. I. 3 14. , writ of. III. 284. xvi.

Prifon, breach of. IV. 130. Prodlor. III. 25.
Prit. IV. 339. Procuration-money. IV. 157.
Private aft of parliament. I. 86, II. Prodigals. I. 305.

344. Profanenefs. IV. 59.
- . . - nufance. III. 216. Profert in curia.. III. xxii.

-- — perfons, arreft by. IV. 292. Profeffion, religious. I. 133.
- - - - wrongs. III. 2. ProfefTor of the laws, his duty. I.35.

Privately ftealing from the pcrfon. Profits of courts, I. 289.

JV. 242, Progrefs,



INDEX.
Progrefs, roy^l. IV. 41 1. Proxies in the houfe of lords. I. i6il
Prohibition, declaration in. III. 113. Puberty, age of. IV. 22.
- . ., writ of. III. 1 1 2. Public aft of parliament. I. 85;.

Promifes. III. 157. verdift. III. 377. IV. 360.
fromiifory note. II. 467. - - - . wrongs. IV. i.

Promulgation of laws. I. 45. Publication of depolitions. III. 450.'

Proofs. III. 368. Pueritia, IV. 22.

in ccclefiaftical cowrts. III. Puis darrein continuance, \^\tz.lll.'^\6,

1 00. Pui/ne barons of the exchequer. Ill,

Proper feuds. II. 58. 44.
Property. I. 138. II. 1,2.. - - - jufticcj. III. 40, 41.
-----, crimes againft. IV. 229. Pulling down churches, houfes, ^t,
-----, injuries to perfonal. III. IV. 143.

144. Pulfation, HI, 120.
..- .__.- _ _ real. III. 167. Punifhment. IV. 7.

-, right of. II. 197. III. 190. - - -, capital. IV. 9. 18. 237.
Prophecies, pretended. IV. 149. 441.
Proprietary governments in America. -------, certainty of. IV. 377.

I. 108. , end of. IV. 11. 252.
Proprietate probanda, writ de. III. 148. - - -

, infliftion of. IV. 258.
Prorogation of parliament. I. 186. --.----, meafure of. IV. 12.

Profecution by the king. I. 268. - -, power of. IV. 7.
------, expenfes of. IV. 362. - - -, feverity of. IV. 16.

r - - - - -, malicious. III. 126. Pur outer vie, tenant to. II. 120.

of offenders. IV. 301. Purchafe. I. 214. II. 241.
Protedion of children. 1.450. - of writs. III. 273,274.
--.-___ embafladors. I. 254. Purchafor, firft. II. 220.
-

, writ of. III. 289. Pure villenage. II. 90.

Proteclor. I. 248. Purgatio vulgaris. IV. 342.
Proteft of Bills and notes. II. 468, Purgation, canonical. III. 342. IV.

469. 368.
- _ - - . . lords in parliament. 1. 1 68. , oath of. III. lOO. 447.
Proteftant diflenters. IV. 53. Purprefture. IV. 167.
V- - - - - fucceffion. I. 216. Purfuit of remedies. III. 270,
- --- - - treafon againft. Purveyance. I. 287. IV. 116. 424.'

IV. 90. 439.
Proteftation. III. 311, xxiii. Putting in fear. IV. 243.
Province. I. in.
Provincial conftitutions. I. 82.

------ governments in America. Q^
I. 108.

Proving will in chancery. III. 450. ^adrupHcatio. III. 3 10.

Provifions, papal. I. 60. IV. 107. Qualification for killing game. II.

, felling unwholefome. IV. 417. IV. 175.
'162. ,_--_.- of eledlors to parlia-

Pr»vifo, trial by. III. 357. meht. I. 171.

Provifors, ftatutes againil. IV. no, -----,--- jurors. III. 362.

i^c.
" "

'

Qualification



I N D E X;

Qualification of juftices of the peace.

^-_ members of parlia-

ment. I- 175.
Qualified fees. II. 109.
----- property. U. 39*'

^antum meruit. UL 161.

- IT - - -valebfii. III. 161.

^are clau/umfregit. III. 281.

- - - ejecit infra tertninuvif writ of.

III. 206.
'. - _ impedit. III. 246.
- - - incumbravit. III. 248.

T - - »fl« admijit, writ of. III. 250.
Quarentine. II. 135.
. - -» irregularity in. IV. 161,

Quarrelling in church or church-

yard. IV. 146.

Quartering of foldiers. I. 412. 414.
___._-_ traitors, IV, 92. 377.
Quarter-feflions, court of, IV. 27 1

.

I^arto die poji. III. 278.

Quaihing. III. 303, IV, 321,
Quays, I. 264.

^e ejiate. II. 264.
Queen. I. 218.
- - - - Anne's bounty. I. 286.
- - - -, compaffing or imagining her

death. I. 222. IV. 76,

r - - - confort. I. 2 1 8.

• - - - dowager. I. 223.
. _ . _ gold, I, 219.
- - - -, her attorney and folicitor,

I. 2ig. lU. 28.

revenue. I. 219, 220.

- - - - regnant. I, 218.
»__-- — _, her hufband, 1. 222.

- - - -, violating her. I. 222. IV.

81.

Queftion, or torture. IV. 325.
^i tarn aftions. III. 160. IV. 307.
^ia. dominus remijit curiam, writ of

right. III. 195.
^ia emptoresy ftatute of. II. 91. IV.

426.
Quick with child. IV, 395.
Quiet enjoyment, covenant for. II, x.

^tnto exaSlui. III.283,xvi. IV.319;
Quit-claim. II. xv.

Quit-rents. II. 42.

^0 minust writ of. III. 45, 286.
i-ix.

^0 warranto^ information in nature

of. 1.485, lU. 263. IV. 311,

_
, writ of. III. 262.

^od ei deforciat, writ of. III. 193.
f - 'fermittatf writ of. III. 240.— _ _ . . -^ projlernere, writ of,

III. 221.

^orum claufe, in commiffions. I.

35?-

Rack. rV. 325.
Rack-rent. 11. 43.
Rank modus. II. 30.

Ranfom. IV. 380.

Rape, appeal of. IV. 314.
- - - in counties. I. 116.

- - - of women. IV. 210.

Rapina. IV. 243.
Rafure in a deed. II. 308.

Rationabili parte bomrum, writ de, IL

492.
---___-, writ of right de. III.

194.
Rationabilis dos. II. i 34'

Ravilhment of children. III. 141.

- ward. III. 141.

- wife. III. 139.

Reading of deeds. II. 304.
- - - -, on claim of clergy. IV.307.

441.
Real aftions. III. 117.

, aflets. IL 244. 302.

, chattels. II. 386.
- - - compofition for tithes. II. 28.

- - -, things. II. 16.

Reafon of the law. I. 70.

Reafonable part. II. 492. 516. IV.

408. 424.
•

Rebellion,
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Rebellion, commiffion of. III. 444.
Rebutter. III. 310.
Recal of fubjefts from abroad. 1,266.

IV. 122. 160.
Recaption. III. 4. IV. 363.
-----, writ of. III. 150,
Receiving ftolen goodsi IV. 13*.
Recitals in a deed. II. 298. iv.

Reclaimed animals. II. 391.
Recognizance. II. 341.
------ - for the peace or good

behaviour. IV. 252.
------ - in nature of ftatute

ftaple. II. 160. 342. IV. 431.
- - - — - - of bail. II. 391. XV.— -- fine, II. XV', xvi.

Recompenfe in value. II. 358.
Reconciliation to the pope, is'c. IV.

87.

Record. I. 69. HI. 24. IV. 426.
- - - -, aflurance by. II. 344.
- - - -, court of. III. 24.

, debt of. II. 465.
- - - -, imbezzling of. IV. 1 28.

ofaftions. II. xviii. III.317.
iii. ix. xxi.

m. forcible entry or detainer,
IV. 148.

* - riot. IV. 147.
- - - -, trial by. III. 330.
- - - -, vacating of. IV. 1 28.

^ecordarifacias loquelam. III. 34.195.
Recovery, common. II. ii6. 271,

357. xvii. IV. 429.
• in value. II. 358. xix.
----- roll. II. 358. xvii.

Recreant. III. 340. IV. 348.
Reftor of a church. I. 384.
Reftorial tithes. I. 388.
Recufants, popilh. IV. 55. 124.
Recufatio judicis. III. 361.
Reddendum of a deed. II. 299. i. iii.

Re-diflcifin, writ of. III. 188.
Redrefs of injuries. III. 2.

Reference to mafters in chancery. III.

453.
Reformation of religion. IV. 430.
Refufalofaclerk. 1,389.

E X.

Regalia^ majora et minora. I. 241,
Regard, court of. III. 72.

Regardant, villeins, II. 93,
Regent. I. 240.
Regiftcr of deeds. II, 343.
- - — - marriages. IV. 163.
- - - - - of feamen. I. 420.
Regijlrum omnium hrevium. III. 183,
Regnant, queen. I. 219.
Regrating. IV. 158.
Rejoinder. III. 310.

in error. III. xxv.
Rehearing. III. 453.
Relation back in iaankruptcy. II.486.
« ___- forfeiture, IV. 381*

386,387.
- - judgments. III. 420*

421,
Relations private. I. 422.

public. 1. 146.

Relative rights and duties. I. 123*

146.

Relator, in informations. III. 264,

427. IV. 308.

Releafe of lands. II. 324. iii.

Relief. 11.56,65.87, IV.418.420;
421.

Religion, offences againft. IV, 43.
Religious impoftures. IV, 6 1.

Rem, information in. III. 262.

Remainder in chattels perfonal. II.

398.
- of lands. II. 164.

. . - _ . -, writ of formedon in. HI.

192.

Remedial part of laws. I, 55.
ftatute. I. %6*

Remife. II. xv.

Remitter. III. 19. 189.

Removal of poor, I. 364.
Rent, II. 41.57. 299,
- - - charge. II. 42.

• - -, remedy for. III. 6. 206. 231.

IV. 441.
- - - feck. II. 42,
- - - fervice. II. 41,

« - -, fobftraftion of. III. t"^.

Repleader.
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Repleader. HI. 395.
Replevin. III. 13. 170.

- , aftion of. III. 145.

JReplkatio, III. 310.

Kcplication at law. III.309. iv. xxiii.

-. in criminal cafes, IV.

339- V. .
X

T o- eqjjity- III' 448.

Reports by tne mailer in chancery.

HI. 453.
- ... - of adjudged cafes. I. 71.

Rcprefcntation in defcents. II. 217.
.--_.- -- of the

crown. I. 194. 201.
.,_._..-- diltribution. II.

517.
..__----- parliament. 1,159.

Reprieve. IV. 394.
Reprifal of goods. III. 4.

Reprifals on foreigners. I. 258.

Republication ©f will. II. 379. 501.
Repugnant conditions. U. 156.

Reputation. I. 134.
.-_>.--, injuries to. III. 123.

Requeils, court of. I. 230. III. 50.
.. ._____j for fmall debts.

III. 81.

Rere -fiefs. II, 57.
Refcripts of the emperor. I. 58.

Re/coust writ of. Ill, 1 46.

Rcfcue. III. 12. 170, IV. 125. 131.

Refidence. I. 390. 392.

Refiduum of inteftates' effefts. II.5
1
4.

Refignation. I, 382. 393.
Kefiftance. I. 251. IV. 436. 440.
Rcfpite of jury. III. 354. x.

Refpondeat oujieu III. 303, 396. IV.

338.
Refpondentia. II. 459.
Re/penfa prudentum. I. 80.

Rcftitution in blood, t^c. IV. 402.
- - - - - - of conjugal rights. III.

94-
... , -..- ftolen goods. IV. 362.
-.- - ---- temporalties. I. 380.

IV. 421.
» ,. «

-t
- - « -,wrii cf. IV. 188.362,

E X.

Relloration, y^. Z). i66o. I, 210, IV.
438.

Reltraining ftatute. I. 87.
-- of ieafes. 11.320.

IV. 432.
Rcfukingufe. II. 335.
Retainer of debts. II. 511. III. 18.

fervant by another. Ill,

142.

Retaliation. IV. 12.

Retorno habendo, plegii de. III. 147,
» writ ^^.111.150. 41 3.

Retraxit. Ill, 296. 395.
Return, falfe or double. I. 160.
- - „ .

, aftion for. III. 1 11.372.
- - - -, irrcplevifable, writ of. III,

150.

- - - - of writs. III. 273.
_--- — _-^ form of. II. xlv,

xvii. xix. III. iii. v. vii. xii, xiii,

xiv, XV, xvi. xvii. xix. xxi, xxv,
xxvii.

Return-day of writs. III. 275.
Returns of the term. Ill, 277,
Revealed law, I. 42.

Revenue caufes, cognizance o£. III,

428.

, trial of. IV. 281.
-----, extraordinary. I, 306,
-----, ordinary. I. 281.

Rcverfal of attainder. IV. 392.
- judgment. III.4X i.xxvL

IV. 390,
outlawry. III. 284, IV.

320. 392.
Rcveriion. 11, 175.

-, it's incidents. II. i y6u

Revertendi animus. II. 392.

Reverter,yvnt of formed©n in. III. 192.

Review, bill of. III. 454.
, commiffion of. III. Gj.

Reviling church ordinances. IV. 50*

Revival of perfons hanged. IV.406,
Revivor, bill of. III. 448.
Revocation of devifes. II. 376.
> ufes. II. 335. 339. »i.

....... will. II. 502.

Revolutioflfl



INDEX,
Revolution, A, D. 1688. 1. 211. IV. Royal aflent. I. 154. 184;

440. - - - - family. I. 218. 224.
Rewards for apprehending ofFcnders. --------, marriages of. I. 22j£

IV. 294, 295. IV. 117.
- - difcovering accomplices. Rule of court. III. 304. ix.

rV. 331. Rural dean. I. 383.
Ridings. I. 116.

*
- - - deanery. I. iii.

Right clofe, writ of. II. 99. III. 195. Ryder to a bill. I. 183,
- - - . _ 'y fecundumconfuetudinemma-

neriiy writ of. III. 195.
' ' - de rationabili partem writ of. S.

m. 194.
- - -, mere writ of. III. 193. Sabbath-breaking. IV. 63^
- - - of advowfon, writof. III.243. Saccularii. IV. 242.

250. Sacrament, reviling of. IV, 50,
. » _ - » dower, writ of. III. 183. Sacramentum decifionis. III. 342.- - - - poffeffion. II. 196, Safe-condufts. I. 259.
. - - - _ property. II. 197. -

, violation of. IV. 68,
----- ward, writ of III. 141* Saint Martin le grand, court of. IlT,

- - - patent, writ of. III. 141. i. 80.

- - -, petition of. I. 128. III. 256. Sale. II. 9. 446.
rV. 437. of diftrefs. III. 14.

- - -, quiadominusremifitettriamtVixit Salt-duty. I. 321.
of. III. 195. ii, iii. Salvage. I. 293.

- - - y«r^//r/(«//w^r, writof. III. 233. Sandion of laws. I, 56,
Rights. I, 122. Sanftuary. IV. 332. 365. 436.'

- - - -, bill of. I. 128. rV. 440. Sark, ifland of. I. io6.
- - - - of perfons. I. 122. Satifdatio. III. 291.
- - - - - - things. II. I

.

Satisfaftion, entry of, on record. IV.
Riot. IV. 125. 142. 146. 42S.
Riot-aft. IV. 142, 143. 440. Saxon laws. I. 64. IV. 410. 412.
Riotous affemblies, felonious. IV. 1 42. Scale of crimes and puniihments. IV.
Rivers, annoyances in. IV. 167. 18.

- - - -, banks of, deftroying.IV.245. Scandal or impertinence in bills in

247. equity. III. 442.
- - - -, fluices on, deftroying. IV. Scandalum magnatum. I. 402. HI. 1 23.

144. Schire-men. I. 398.- - -, thefts on navigable. IV. 240. Schifm. IV. 52.
Robbery. IV. 243. Schoolmafter. I. 453. IV. 54.
Roberds-men. IV. 246. Sciences auxiliary to the ftudy of th«

Roguery, incorrigible. IV. 169. law. I. 33.
Rogues. IV. 169. 5«>^yi«V7J againft bail. III. 416. Jj

Romney-marfh, laws of. III. 74. - - - - - - in detinue. UI. 413. ^j

Roots, deftroying of. IV. 247, - - - - - - to hear errors. HI. xxv.
-, ftealing of. IV. 233. .-_--.- remove an ufurpex's

Rope-dancers. IV. 167. clerk. III. 248.

Routs, IV. 146.
Scirt
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Sdre faciat to i-epeal letters patent. Seiiin for an ihftant. II. i jr.

III. 261. - - -> livery of. II. 31 1. i.

.,._-.- revive ajudgment. III. - - ., vvrit of. III. 412. II. ^^g,
421. xix.

- - - fed. III. XXV. Scifing of heriots, i^c. III. 1 5,

Scold, common. IV. 165. Select judices. III. ^66.
Scotland. 1.95. lyi 292. 304.427. Self-defence. III. 3.

Scots, or affeflrp^iits. III. 74. , homicide in. I, 130.'

- - - peers, ^fieir eleftion. I. 169. W. 183.

IV. 117. Self-murder. IV. iSg.

Scripture, fcoffing at. IV. 59. Semi-pkna probatio. III. 271,"

Scutage. I. 309. II. 74. Senatus-confulta. I. 80, 86.

Se defendendet homicide. I. 130. IV. Sertatusdecreta. 1.86.

183. Septennial eleftions. I, 189.433.
Sea banks, dellroying. IV. 245. 247. Sequeftration in chancery. III. 4^4,
Seal, counterfeiting the king's. IV. ------ -of a benefice. 111.418,

83. 89. Serjeant, antient. III. 28.

- - -, great. II. 346. III. 46. at arms in chancery. III.

-- - of a corporation. I. 475. 444.
- - -, privy. II. 347. ---..._, law. I. 24. III. 27,
Sealing of deeds. II. 305. iii. xii, xiii. - - - - -, premier. III. 28.

Seals, their antiquity. II. 305. Serjeanty, grand. II. 73.
Sea-marks. I. 264. -.__-_, petit. II. 8i.

- . . - - -, deftroying. I. 294. Servants. I. 423.
Seamen. I. 418, 419. - - - - ., battery of. III. 142.

Seamens' wages. III. 107. ----- embezzling their mafler*»

- . --wills or powers, counter- goods. IV. 230, 231.

feiting. IV. 249. - - - - -, firing houfcs by negligence.

Second deliverance, writ of. III. 150. I. 431. IV. 222.

- - - - furcharge, writ of. III. 239. , larciny by. IV. 230.

Secondary conveyances. U. 324. - - - - -, mafterwhenanfwerablcfor.

- - ufe. II. 335. III. 153,
Secretaries of ftate. I. 338. _.---, retainer of. I. 425.

SeSa, III. 295. 344. Service, feodal. II. 54.
- - - ad moUndinumyiS^c.vnitde.lIl. , heriot. II. 422.

235. Seffion, great, of Wales. III. 77.

Secuvda Superoneratione, writ de. HI. of gaol-delivery. IV. iii.^

239, oyer and terminer. IV. i.

Securities for money, their true con- ------ parliament. 1. 1 86, 1 87..

ftruaion. III. 439. , quarter. IV. 271. 274.

Security for good behaviour, IV. 25 1. Set-off. III. 304. IV. 442.

256. Settlement, aft of. I, 128. 216. IV.
----.. peace. IV. 251. 254. 44°-
- - - - of perfon. I. 129. Settlements of the poor. I. 3^2.

Seduftion of women-children. IV. Several fiflaery. II. 39.

209. 2.12. Severalty, eftates in. II. 179,

Seiiin. 11. 209. Severance of joiflture. II. 185.

Severity



INDEX.
Severity of punifliment. IV. i6.

Sewers, commiirioncrs of. III. 73.

Sextons. I. 395.
Sheep, &c. ftealing or killing with

intent to Ileal. IV. 240.

Shcpway, court of. III. 79.
Sheriff. I. xi6. 339. IV. 29*. 413.

428.
Sheriff's court, in London. III. 80.

- - . - - tourn. IV. 273. 411.424.
Shifting ufc. II. 335.
Shipmoney. IV. 437.
Ships in diftrefs, plundering them. I,

294. IV. 235. 240.

« - -, maliciouily deftroying. 1. 293,
IV. 245.

Shire. I. n6.
Shooting at another. FV. 207.

Shop-books. III. 368, 369.
Shrubs, deftroying of. IV. 247.- - -, ftealing of. IV. 233.
Shrowd, ftealing of. II. 429. IV. 236.

Sifecerit tefecurum. III. 274. vii.

Signet, privy. II. 347.
Siguificavity writ of. III. 102.

Signing of deeds. II. 305. iii. xii, xili.

Sign-manual. II. 347.
^ . _ _, forging it. IV. 89.
Similitude of handwriting. IV. 358.
Simony. I. 389. 393. U. 278. IV.

62.

Simple contraft, debt by. II. 465,
larciny. IV. 230.

Sine-cure. I. 386.
Single bond. II. 340.
• - - - combat. IV. 346.
- - - - voucher. II. xvii.

Sinking-fund. I. 330,
Six clerks in chancery. HI. 44J«

Slander. III. 123.

Slavery. I. 423.
Slaves. I. 127.

Sledge. IV. 92. 377.
Sluices on rivers, deftroying. IV. 1 44.
Small debts, courts for. lU. 81. IV.

44'.
• - - - tithes. I. 3S8.

Smuggling. I. 317. IV. ijj;
Socage. II. 79. IV. 419.
- - - -, free and common. II. ^a,
- - - -, guardian in. I. 461,
- - - -, villein, n. 98.
Society, it's nature. I. 47.
Sodomy. IV. 21 ^.

Sodor and Man, bilKopric of. 1. 106.'

III.

Sokemans. II. loo.

Soldiers. I. 408.
- - - - wandering. IV, 164^
Sole corporations. I. 469.
Solicitor. III. 26.- - - - general. III. 27.
Son ajfault demefne. III. 120. 306.
Sophia, princefs, heirs of her body,'

I. 217.
Sorcery. IV. 60.

Sovereignty. I. 49.
- - - - - - of the king. I. 241;
Soulfcot. II. 425.
South-fea company, milbehaviour of

it's officers. IV. 234.
----- fund. I. 329.
Speaker of each houfe of parliament.

I. 181.

Speaking with profecutor. IV. 363.
Special adminiilration. II. 506.
- - - - bail. III. 287. xix.

- - - - bailiff. I. 345.
- - - - baftardy. I, 454.
- - - - cafe. III. 378.
• - - - demurrer. III. 3 1 J.
- - - - imparlance. lU. 301.
- - - -jury. III. 357.
*• - • - matter in evidence. III. 306.- - - occupant. II. 259,
- - - - plea. lU. 305.
- - - -property. II. 391.
- - - - feffion. IV. 272.
- . - - ftatute. I. 86.

- - - - tail. n. 113.
- - - - vcrdift. III. 377. IV. 360.;

- - - -warrant. IV. 291.

Specialty, debt by. II. 465.
Specific legacies. II. 512.

Speci£e



INDEX.
Specific relief in equity. III. 438. Stlpu/atio. III. 2gi.

Spiritingawaymenandchildren.lv. Stipulation in the admiralty court.

219. III. 108.

Spiritual corporations. I. 470. Stirpes, diftribution/^r. II. 517.— court. IIL 61. , fucccflion /». II. 217.
Spiritualties, guardian of. I. 380. Stocks for punifhment. IV. 377.
Spoliation. III. 90. - - -, of defccnt, male and female.

Sponjiojudidalis. III. 452.
'

II. 234.

Springing ufes. II. 334. Stolen goods, receiving, ^c. IV.
Squibs. IV. l68. 132. 239.

Stabbing. IV. 193. - - - marriages. IV. 209.
Stage plays. IV. 167. Stoppage. III. 305.
Stake driven through the body. IV. Stores, embezzling the king's. IV.

190. lOI.

Stamp duties. I. 323. Strangers to a fine. II. 356.
Stamping of deeds. II. 297. iii. xii. Striking in the king's palace, or

xiii. .
courts of jultice. IV. 125. 276.

Stamps, forging of. IV. 249. Study of the law, it's difcouragc-.

Standard of coin. I. 278. ments. I, 31.
___-«_ weights and meafures. I. ------------ ufes. I. 6.

274, 275. IV. 275. ._---___ _^ reftrained in

Stannary courts. III. 80. London. I. 24.

Staple commodities. I. 314. _,---__-_, why negleded

Starchamber, court of. I. 230. III. in the univerfities. I. 16.

445. IV. 266. 310. 429. 433. 437. Stultifying one's felf. II. 291.

Starrs. II. 342. IV. 266. Subjedion, civil. IV. 28.

Stated damages. III. 435. Subinfeudation. II. 91.

Statute. I. 85. Subornation of pegury. IV. 137.
- - - -, guardian by. I. 462. Subpoena ad tejiificandum. III. 369.

-, merchant. II. 160. IV. 426. . - - - duces tecum. III. 382.

- - - -, rolls. I. 182. - - - - in equity. III. 445.
- - - -, ftaple. II. 160, IV. 428. , it's original. III.

__ _- , recognizance in na- 51.

ture of. II. 160. 342. IV. 431. Subfcription of witneffes. II, 378.

Statutes of a corporation. I. 475. Subfcriptions, unlawful. IV. 117-

Stealing an heirefs. IV. 208. Subfequent conditions. II. 154.

Sterling. I. 278. evidence. III. 403. 454,
Steward. I, 427. 455.- - -, high, his court. IV. 261. Subfidies, ecclefiaftical. I, 3 i J.

, in parliament. IV. , lay. I. 307. 310. IV. 423.

260. 263. -----, on exports and imports. I.

• - - -, of the houfliold, his court. 315.

111.76. IV. 276. Subftraftion of conjugal rights. III.

.._--__
-J univerfity, his court, 94.

IV. 277, ,------ legacies. III. 98.

Stint, common withgut. 11^34. IH. rents and fervices. III.

239. 230.

ypL; IV. II h Subftradlion



I N D
Subftraflion of tithes. TI. 88. 102.

SuGceffion ab intefiato. II. 516.
----- to goods and chattels. II.

430-
,. ..... . the crown. I. 197. IV.

440.
Sufferance, cftate at. II. 150.
Suffrage, who entitled to. II. 171.

Suggeftion for prohibition. III. 113.

r - - - - -, profecution by. IV. 309.
Suicide. IV. 189
Suit and fervice. II. 54.
- - - at law. III. 1 16.

- - - in equity. III. 442.
- - -,or witneffes. III. 295. II. xviii.

Summary cpnviftions. IV. 280.

Summoners. lil. 279. II. xiv. xvii.

III. iii. xiii.

Summons. III. 279. v.

.... - before convi£Uon.rV.28 1.

_ . _ , .to parliament. 1.149,150,
Sumptuary laws. IV. 170.

Sunday, no juridical day. III. 278.

290.

Superfedeas, writ of 1-353.
Supcrfedingcommiffions of bankrupt.

II. 488.
Superftitious ufes, information of. III.

428.
Supplemental bill in equity. III. 448.
Suppletory oath. III. 371.
Sttpplicavit. IV. 253.
Supplies. I. 307.
Supremacy. IV. 430.
^ . .

, oath of. I. 368,
., ----,' rcfufmg it, IV.

Supreme niagiftrates. I. 146.

_ _ - - - power. I. 49. 146.

Surcharge of common. III. 237.

Surplus of intellates* effe<fts. II. 514.
Sur rebutter. III. 310.

Sur-rejoinder III. 310.

Surrender, deed of. II. 326.
.._.-- of bankrupt. II. 481.
. - - .... - copyholds. II. 365.368.

jSurveyors of highways. I. 357.

E X,

Survivorfhip. II. 183. vii.

__._-._ of things perfonal. 11.

399-
Sufpcnfion o^ habeas corpus ^&.. 1.136.

Sus. per coll. IV. 403.
Swans, ftealing of. U. 394. IV. 236.
Swearing, profane. FV. 59.
----- the peace. IV. 256.
Sweinmote, court of. YL\. 72.
Sycophants. IV. 237.
Syngrapha. II. 296,
Synods. I. 279.

Tail after poffibillty of iflue extinft,

II. 124.
- - - female. II. 1 14.
- - ' general. II. 113. vi.

- - - male. II. 1 14.

- - - fpecial II. 113.

- - -, tenant in. II. 112.

Taking, felonious. IV. 230. 232.
- - - -, unlawful. III. 145.
Tale, or count. III. 293.
Tales de circumjiantibus. HI. 365. xi.

IV. 354.
.-_.-..._.., writ of. I1I«

364-
Talionis lex. XV. 12.

Talliage. I. 310. IV. 419.426.
Tariff. I. 313.
Taxation by the houfe of commons.

I. 169.

Taxes. I. I 39- 307. IV. 426. 439,
- - -, their annual amount. I. 331.
Technical words in indiftments. IV.

306.

Temporalties of bifhops, their cui-

tody. I. 282. IV. 421.
ref^

titution. 1.380. IV. 421.

Tenant. II. 59.
to the praecipe. II. 359. 461.

Tender of amends. III. 16.

, - . ifluc. III. 313,
Tender



I N D
*r«nder of money. I. 277. HI. 3013.
. _ oaths. I. 368. IV. 124..

.
, plea of. III. 303.

.Tenement. II. i6. 59.
. _ _ entailable. II. II 3.

Tenemental lands. II. 90.

^Tenendum of a deed. II. 298. i.

Tenths, ecclefiaftical. I. 284. IV. 107.

- - - -, temporal. I. 308.

Tenure, difturbance of. III. 242.

Tenures, antient. II. 59.
- - - -, modern. II. 78.

Term in laWj effoign day of. III.

278.
.....,., firft day of. III. 278.
... - — -, original of. HI. 275.
_.._._-, returns of. III. 277.
- - ^ of years. II. 143. iii. vi. IV.

430-
Terminum qui praeteriir, writ of entry

ad. III. 176. I&3.

Termor. 11. 142.

7erre-tenant. II. 91. 328.

Teft-ad. IV. 58.439.
Teftament. II. 10, 12. 373.4S9. 499.

.

IV- 424- 43°-
Tcfiamentary caufos. III. 95.
_ .-_, guajdian. I. 462. II.

88.

..__,_. - jurifdidion in equity.

in. 437-
-*_>__*.---_ - fpiritual

courts. III. 97. IV. 421.

Tejlamento annexo, adminillration cum.

II. 504.
Tejiatum capias. III. 283. xiv.

Tejte o( \Ni'\U. I, 179. III. 274. di^-

Tptnd.pnjpm.

Tejles, proof of will /^r. U. 508.
- - -, trial /^r. III. 336.
Theft. IV. 229.
- - -, it'i punilhrnent. rV. 237.420.
Theft-bote. IV. 133 363.
Theodofian code. I. 81.

Things perfonal. II. 384.
- - - - real. II. 16,

- - - -, rigkt of. II. I ..

E X.

Threatening letters. IV. 137. 144*
Threats. III. 120.

- - - - of accufation, to extort mo.«

ney. IV. 136.
Timber. II. 281.

- - - - trees, ftealing. IV. 233.
.-__.. _^ deftroying. IV. 247.
Tippling;. IV. 64.
Tithes, i. 388. II. 24.
- - - - cognizable in equity. Ill*

437-
of foreft land. Ill 48.

- - - -, oiiginal diflribution of. I.

384.
, fubtraflion of. III. 88. 102.

Tithing. I. 113. IV. 411.
Tithingman. I. 114.406.
Title of afts of parliament. I, 183.
- - - to lands. 11, 195.
- _.._.; ., pretended, felling or

buying. IV. 135.
- - - - the crown. I. 190.
- - - - things perfonal. II. 400.

Toleration. IV. 52, 53.44O.

Tohf writ of. III. 34. 195. 1.

Tongue, cutting out or difabling. IV,

206, 207.
Tonnage. I. 315. IV. 437.
Toti/ura clericalis. IV. 367.
Torts, adionspn. III. 117.

Torture. I. 133. IV. 32^.

Tourn of the Iheriff. IV. 273.411.

424.
tout temps prlji. III. 303.
Town. I. 114.

Trade, it's progrefs in England. IV.

419. 424. 428. 431. 432. 438.
- - -, offences againft. IV. 154.
- - -, offenfive. IV. 167.

- - -, unlawful exercife of. I. 427,
IV. 160.

Tradefmen. I. 407.
. . ., adions againft. III. 164.

Traitors. II. 499. IV. 75.

Tranfitory adions. III. 294.

Tranfportation. I. 137. IV. 370. 377.
401.

H h « Tranfpor-



I N D
Tranfportation, returning from. IV.

132.370.
Traverfe of indidment. IV. 351.
_ offices. III. 260,
• ._-_._ plea. III. 312.
Treafon, appeal of. IV. 3 1

4.

, high. IV. 75. 428.
- - - -, mifprifion of. IV. 120.
- - - -, petit. IV. 75. 203.
- - - -, trials in. IV. 351. 440.
Treafurer, lord high. III. 44. 56.
- — .---.

, killing him.
IV. 84.

Treafure-trove. I. 295.
--.-___-, concealment of. I.

296. IV. 121.

Treaties, leagues, and alliances. I.

257.
Trebucket. IV. 169.
Trees, deftroying. IV. 246, 247.
- - -, Healing. IV. 233.
Trefayle. III. 186.

Trefpafs, cofts in. III. 401.
- - - - - on lands. III. 208, 209.
- - - the cafe, adion of. III.

122.

'--'' vi et armisy aftion of. III.

120, 121. 123.

Trefpaflers ab initio. III. 15.

Trial. III. 330. IV. 342. 411.
- - -, new. III. 387. IV. 361. 438.
Triennial eledlions. I. i8g. 433,

parliaments. I. 153. 430.
432.

Trinity, denial of. IV. 50.

Trinoda necejjitas. I. 263. 357. II. 102.

Triors, lords. IV. 262, 263.
of jurors. III. 263.

Tripiicatio. III. 310.
Trithing. I. 116.

Triverbial days. III. 424.
Trover and converfion, action of. III.

152. IV. 363.
Truce, breakers of. IV. 68.

- - -, confervators of. IV. 69.

Trufts. II. 356. V, vi.

£ X.

Trufts, where cognizable. HI. 4J1;
439-

Tub-man, in the exchequer. III. 28."

Tumultuous petitioning. I. 143. IV.
147.

Turbary, common of. II. 34.
Turnips, ftealing. IV. 233.
Turnpikes, deftroying of. IV. 144,'

T^utor. I. 453. 460.
Twelve tables, laws of, I. 80;
Two witnefles, when neceffary. HI,

370. IV. 356.
Tyranny. I. 126. 133.

V. u.

Vacancy of the throne. I. 211.
Vacarius, Roger. I. 1 8.

Vacating records. IV. 1 28.

Vacations. III. 276.
Vadium tnortuum. II. 157.

vivum. II. 157,
Vagabonds. IV. i6g.

Vagrants. IV. 169.
-----, harbouring them. IV. 170,
Valor benejicierum. I. 284.
- - - maritagii. II. 70. 88.

Valuable confideration. II. 297.
Valvafors. I. 403.
Vafal. 11. 53.
Ubiquity of the king. I. 270*
Udal right. II. 45.
Venary, beafts of. II. 415.
Venirefacias, writ of. III. 352. vi. X.,

IV. 318. 351. iii.

Ventre infpiciendoy verit de. I. 456.
Venue. III. 294.

, when changed. 0,294.384,
Verberation. 111. 120.

Verderors. Ill, 71, 72.
Verdift. III. 377.vi.xi. IV. 360. iii.

vi.

- - - , falfe. III. 402. IV. 140.

Verge of the court. III. 76.
Vert, venifon, and covert, injuries

to. HI. 71.

Vcfted
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Vefted legacy. 11. 513.
- - - - remainder. II. 168.

Vetitum namium. III. 148.

Vicar. I. 387.
Vicarages, when eftablifhed. I. 387.

IV. 428.
Vicarial tithes. I. 388.

Vice-admiralty courts, IH. 69.
Vicinage, common becaufeof. II.33.

VicinetOj jury de. III. 383.
Vicontiel writs. III. 238.
Vidames. I. 403.
View by jurors. III. 299. 358.
- - - of frankpledge. IV. 279.
Vill. I. 114.

Villein. II. 92. IV. 420.
- - - - in grofs. II. 93.
- - - - regardant. II. 93.
- - - - fervices. II. 61.

- - - - focage. II. 98.

Villcnage. II. 89. 92.
_ _ , _ -J privileged. 11. 98.
-----, pure. II. 90.

Villenous judgment. IV. 136.

Vinculo matritnomiy divorce a. III. 94.
Viner, Mr, his inftitution. I. 27.

Violating the queen, l^c. 1. 222, 223.

IV. 81.

Violent prefumption. III. 371.

Virge, tenant by. II. 148.

Virgin Mary, a civilian and canonift.

I. 21.

Vifcount, I. 398.
Vifitation books of heralds. III. 105.

Vifitor. I. 480.
» _ of civil corporations. I. 4S1.

. colleges. I. 482.

hofpitals. I. 482.

Vifne. III. 294. IV. 350.

Vivo vadiOi eftate iti. II. 157.

Umpire. III. 16.

Unanimity of juries. III. 376. IV

414.
Uncertainty of the law. III. 325.

Uncore priji. III. 303.
Underflicriff. I. 345.
Underwogd, iteaiing. II. 233.

E X.

Union, articles of. I. g6.- - - of Great Britain. I. 93. IV.
427. 440.

Unities of joint eftates. II. i8o.

Vniverjitates. I. 469.
Univerfity. I. 471.
- - - - - -, burgefTes of, I. 174J-

, chancellor of, his certi-

ficate. Ill, 335. -

, courts of, 111.83. IV. 277.
-, rightofjtopopilhadvow-

. fons. III. 251.

, ftudyof thelawin. 1. 26.

Unknown pcrfons, larciny from. IV,

236. 359.
Voir dire, oath of. III. 332.
Voluntary efcapc. III. 415. IV, 130*
----- jurifdiftion. III. 66.
- - - - - manflaughter. IV. 191.
- - - - - oaths. IV. 137.
- — - - wafte. H. 281.

Vouchee, in recoveries. II. 358.xviii."

Voucher. III. 300.
- - - - - in recoveries. 11.358.x>-ni,

Ufes. II. 137. 271.327. IV. 427.

429, 430.
, covenant to ftand feifed to. II.

338.
- - -, deeds to lead or delcare, II.

339- 363- ix, X.

, ftatute of. II. 332. IV. 430.
Ufurpation of advowfon. HI. 242.

_ _ franchifes or offices.

III. 262.

JJfura maritima. II. 459.
Ufury. II. 455. IV. 116. 156.

Ufus-fruBus. II. 327.
JJterinus frater. II. 232.

Uttering falfe money. IV. 89. 99.

Vulgaris pnrgatio, IV. 342.

W.

Wager of battel. III. 337. 339. iil.

IV. 346. 418. 421. 424.
- - - - - law. Ill, 34 1. IV. 41 4.424.

Wagering



INDEX.
IVagering i^ollcies. II. 461.

.Wages of members of parliament. I.

174.
----- fervants. I. 428.
Waifs. I. 296.

Wainage. IV. 379.
Wales. I. 93. IV. 427. 431.
- - -, courts of. III. ']'].

- - ', part of England. I. 99.
- - -, prince of. I. 223.
.-....^..^ compaffing and

imagining his death. I. 223. IV.

76.
- - ., princefs of. I. 223.
-,_--- -, violating her, 1.223.

IV. 81.

Wandering foldiers and mariners. IV.

164.
Want. IV. 31.

Wapentakes. I. 1 1 5.

War and peace, right of making. I.

257.
- - -, articles of. I. 4 1

5

.

- - -, levying, againft the king. IV.

81.

Ward by confiablcs, ^c. I. 356. IV.

292. 426^

Wards and liveries, court of. III.

. 258-
Wardfhip in chivalry. II. 67. IV.

418. 420, 421.
*.--,-_ copyholds. II. 97.
. - - _ — focage. II. 87.

Warrant. I. 137. IV. 290.

Warrantia chartae. III. 300.

Warranty of chattels perfonal. II.

452.
-___._ goods fold. III. 165.
-__._- lands. 11. 300. i. xv.

xviii.

Warren, beafts and fowls of. II. 38.
^ - - -, robbery of. IV. 235.

_..i_, in difguife. IV.

144.
Wafte.II. 281. III. 223.
- - -, how prevented in ecjuity. KI.

438.

Wafte, impeachment of. II. 28^.
- - - lands. II. 14. 90.

- - -, writ of. III. 227.
Watch, I. 356. IV. 292. 426.
Water. II. 14. 18.

Watermen, overloading their boats.-

IV. 192.

Water -orieal. IV. 342.
Ways. 11.35.
- - - and means, committee of. I.

307.
.

- - -, difturbance of. III. 141.
Weights and meafures.- I. 274. IV.

275. 424.
, falfe. IV.

Weregild. IV. i88. 313. 413.
Wells, property in. II. 5.

WeJi-Saxon-lage. I. 65. IV. 41 2.

Whales, property of. I. 223.
Wharfs. I. 264.

Whipping. IV. 377.
White rents. II. 42.
Whole blood. II. 227.
Widow's chamber. II. 518.-

Wife. I. 433.
, battery of. III. 140.

Will, defea of. IV. 20.

- - -, eftates at. II. 145*
- - - of the lord. II. 95. 147.
* - -, vicious. IV. 21.

Wills and teftaments. II. 10. 12. 573.

489. 499. IV. 424. 430.
Winchelter mcafure. I. 274.
Window tax. I. 324.
Wine, adulteration of. IV. 164,

- - - licences. I. 288.

Witchcraft. IV. 60. 436.
Withdrawing from allegiance. IV.87.

Withernam. III. 129. 148. 413.

WitneiTes. III. 369.
_ . . _ _ for prifoners. IV.359-441.
_ _ _ .

-J tampering with. IV. 1 26.

- _ - _ -, their expenfes. III. 369.

IV. 362.
_ _ ... to deeds. II. 307.
«.«.....* wills. 11.501.

Witnefles,



INDEX.
WitnefTes, trial by.- III. 336, Writing of a deed. II. 297."

, two, where neceflary. III. , treafon by. IV. 80.

370. IV. 350. Writings, ftealing of. IV. 234.
Wittena-gemote. I. 148. IV. 412. Written conveyances. II. 297,
Women, appeals by. IV. 424. - _ - _ evidence. III. 368.
- - - - children, ftealing or feduc- Wrongs. I. 122.

tion of. IV. 209. _ - - ., private. III. 2.

» _ _ ., guilty of clergyable felo- - - - -, public. IV. i.

nics. IV. 369.
- - - -, jury of. III. 362. IV. 395.
Woodmote, court of. III. 71. Y.

Wood-ftealing. IV. 233.
Wool, l^c, tranfporting. IV. 154. Year. II. 140.

428. - - - and day, in appeals of deadu
Words, aftion for. III. 123. IV. 315. 335.
r , cotts in actions for. III. 400. ----- — - - continual claim;

, treafonable. IV. 79. III. 175.

Worthieft of blood. II. 213. - - - - copyhold forfci-

Wounding. III. 121. IV. 216. tare. II. 284.

Wreck. I. 290. II, 14. lU. 106. IV. - eftrays. I. 297,
234. --- — fines. II. 354.

Writ. III. 273. T --. - murder. IV, 197,
- - - clofe. II. 346. 306.
- - - of eleftion to parliament. I. -------.-- wrecks. I. 292.

177. - - -, day,andwafte.II.252.IV.385,
----- peerage. I. 400. Yearbooks. I. 72.

- - - patent. II. 346. Years, eftates for. II. 140,

y^rits, forms of. lU. 51. 183. 273. Yeomen. I. 406.

jy. 427. York, cullom of. II. 5 1 7,

THE END.
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